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LEHIGH COUNTY LAW JOURNAL 



VOLUME IX 



GUTH V. STEIN 
ftistice of the Peace— Jurisdiction — Trespass — Certiorari, 

^ A Justice of the peace has jurisdiction of an action to recover 
damages suffered in a collision with an automobile, the judgment 
being for amount of damages suffered in repairing the automobile. 

On certiorari, every presumption consistent with the record, with 
the regularity of the proceeding, is to be made, and a strict formality 
will not be insisted upon. 

In the Court of Common Pleas of Lehigh Cotmty, 
George E. K. Guth and Elmer Guth v. Cyrus D. Stein. 
No. 7 January Term, 1920. Certiorari. Judgment af- 
firmed. 

James F. Henninger, for Plaintiflfs. 
Edwin K. Kline, for Defendant. 

Groman, P. J., April 5, 1920. Plaintiffs brought an 
action of trespass against defendant, before an Alder- 
man of the City of Allentown, County of Lehigh and State 
of Pennsylvania, to recover damages suffered by plain- 
tiffs in a collision with an automobile owned by defend- 
ant. Summons issued August 16, 1919, hearing was had 
before the Alderman on August 22, 1919, defendant failed 
to appear, the Alderman entered judgment, making the 
following entry: *< • • • Plaintiffs appear • • *, defend- 
ant does not appear. Plaintiff George E. K. Guth sworn, 
claims the defendant collided with their automobile ou 
June the 17, 1919, at Franklin and Chew Streets, Allen- 
town, Pa., damaging their car which cost $240.12 to re- 
pair. After hearing proofs and allegations, plaintiffs' at- 
torney asks for judgment in the sum of $240.12. And 
now August 22, 1919, judgment is entered publicly by de- 
fault in favor of plaintiffs and against the defendant in 
the sum of $240.12 with interest, together with the costs 
of suit.'' 
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On September 29, 1919, execution issued; the Con- 
stable, on October 2, 1919, returning he had ** levied upon 
the goods and chattels of the within named CyrnR J). 
Stein/' October 7, 1919, a Writ of Certiorari isstleci out 
of the Court of Common Pleas of Lehigh County, return- 
able the first Monday of January, 1920; exceptions were 
filed by plaintiff. At the argument, the question of juris- 
diction was further raised. We take it, the question of 
jurisdiction may be raised at any stage of a legal pro- 
ceeding; this being so, that question will first be disposed 
of. Ill an opinion filed in this court in Richard H. 
Scheirer v. Edwin J. Gross, 117 April Term, 1915, where 
the cause of action arose out of circumstances almost 
similar to those in the matter before us, the question of 
jurisdiction having been raised before the justice as well 
as after appeal and trial had, in disposing of the question 
we held as follows: **The form of the action before the 
justice and upon appeal is not so material, as the form 
of action may be changed or an amendment allowed pro- 
vided the cause of action is not changed: Esher v. Flag- 
ler, 17 S. & R. Page 141; Steckel v. Weber, 20 Pa. St., 
Page 435; Weiler v. Kerschner, 109 Pa. St., Page 219, be- 
sides a line of cases commencing with Graham v. Vanda- 
lor0 2 Watts, Page 131; Bratton v. Seymour, 4 Watts, 
Page 329; Johnston & Lyon v. Fessler, 7 Watts, Page 48; 
Seitz and Company v. Buffum & Co. 14 Pa. St., Page 89; 
but had the Alderman jurisdiction of the cause of action? 
The plaintiff seeks to recover damages from the defendant 
suffered in a collision with plaintiff's auto on the public 
highway, alleging that defendant was negligent in oper- 
ating the car. The alderman issued a summons in tres- 
pass. It is a settled distinction that where an act is done 
which is in itself an immediate injury to one's person or 
property, that there the remedy is usually by an action of 
trespass vi et armis: Marsteller v. Trimbly, 6 Binn, Page 
33; Smith v. Rutherford, 2 S. & R. Page 358; Reem v. 
Rank, 3 S. & R. Page 215; Hobbs v. Geiss, 13 S. & R. Page 
418. 

Applying the above rule to the facts before us, the 
court is of the opinion that the act done was itself the 
cause of the immediate injury to the plaintiff's property, 
and that the alderman had jurisdiction. This conclusion 
is strengthened by the views held by the court in Herri- 
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gas V. McGill, 1 Ashmead, Page 152; Bruch v. Bissmiller, 
12 Northampton Reporter, Page 12; Marsteller v. Trimb- 
ly, 6 Binn, Page 33 already cited.'' 

At this time, the court can only add to the above 
citation what Rice, P. J. held in Wilson v. Prosser, 5 Knlp 
(Luzerne L. R.) 471: **Properly speaking, there can be no 
question of forms of action before justices of the peace, 
but only causes or subject matters of action;'' Kraft v. 
Gilchrist, 31 Pa. St., Page 470; Bright v. Getz, 8iy2 Pa. 
St., Page 147; Taylor v. Lehigh Valley Coal Co., 2 Kulp 
236, and cases cited." We are of the opinion the alder- 
man had jurisdiction. Li disposing of the exceptions fil- 
ed, we cannot overlook a line of authorities holding that 
in a certiorari every presumption consistent with the 
record, with the regularity of the proceeding is to be 
made, and a strict formality will not be insisted upon: 
Gibbs V. Alberti, 4 Yeates 373; Bradley v. Flowers, 4 
Yeates 436; Cope v. Buck, 3 Lane. L. R. 353; Tombler v. 
Buzzard, 4 Northm. 279; Evans v. Brobst, 5 D. R. 30; 
Kerr v. Lowry, 2 D. R. 371; Cook v. Shoemaker, 17 C. C. 
641. Other matters raised need not be considered. 

Now April 5, 1920. Exceptions dismissed, and judg- 
ment affirmed. 



HORAN V. HAFFNER. 

Landlord and Tenant — Amicable Ejectment — Judgment — 
Sfriking Off or Opening — Written Lease — Oral Renewal. 

An amicable Judgment In ejedtment will not be stricken off If no 
fatal irregularities appear on the record. 

Where It appears as If oral terms of re-leasing were agreed upon, 
after holding under a written lease, which proyldes for a renewal 
thereof on a lawful continuance, the judgment will be opened, after 
the defendant has shown a case clear of reasonable doubt. 

In the Court of Common Pleas of Lehigh County. No. 
63 June Term, 1919. Sarah Moran and Edward Moran 
V. Edward Haffner and Emma Haffner. Amicable Ac- 
tion in Ejectment. Rules to Strike Off and Open Judg- 
ment. Rule Absolute as to Opening Judgment. 



Digitized by 



Google 



HORAN V. HAFPNEE. 



Claude T* Reno and M, P. Schantz, for Plaiptiffs, 
Fred. E. Lewis^ for Defendants. 

Groman, P. J., March 1, 1920. The plaintiffs and de- 
fendant on April first, 1917, entered into a written lease 
for a store room and cellar, premises known as No. 502 
Tilghman Street, Allentown, Pennsylvania, for one year, 
with privilege of one year longer, and the further privi- 
lege of buying the premises; the lessee to pay a rental of 
$18.50 per month. The lease contains the following pro- 
vision: **A lawful continuance of the tenancy beyond 
said term shall be deemed a renewal thereof for the fur- 
ther term of another year to end at the expiration there- 
of without further notice. And every further lawful con- 
tinuance shall be deemed a further renewal for a like 
term, to end in like manner. And every renewal or b'^ld- 
ing over shall be subject to the provisions of this inden- 
ture. '^ The lease also contains the following clause: 
''This demise is upon condition that the covenants of the 
second party shall be fully kept and performed; and on 
any breach thereof the estate demised shall at the elec- 
tion of the first party cease and determine, and the first 
party may re-enter the demised premises without previ- 
ous notice or demand. And upon the expiration or other 
determination of said term, or any renewal, any attorney 
may appear for the second party in an amicable action of 
ejectment for the demised premises, in any court having 
jurisdiction, and confess judgment therein, with costs, in 
favor of the first party, or those claiming under said first 
party, and against the second party and those claiming 
under said second party, and authorize the immediate is- 
suing of a writ of Habere Facias Possessionem with 
clause of Fiere Facias, for the costs, without asking leave 
of court; to be released upon the payment of the rent due, 
costs of suit and five per cent, attorney's commission or 
fees, within six days from the confession of said judg- 
ment. But such re-entry or judgment shall not bar the re- 
covery of rent or damages for breach of covenant; nor 
shall the receipt of rent after condition broken be deem- 
ed, a waiver of forfeiture.'* 

Under the provisions of the lease, on May 7, 1919, 
plaintiffs issued a writ of Habere Facias for possession 
of the demised premises; on May 9th, a rule to show 
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why the judgment in ejectment should not be opened and 
stricken off, or opened, was granted on the petition of the 
defendant, therein setting forth that on February 3, 
1919, the petitioner entered into a new verbal lease with 
plaintiffs for one year, at a rental of $20.00 per month; 
also setting forth the tender of said amount to plaintiff. 
On May 27th, 1919, plaintiffs filed an answer denying the 
allegation that a new lease was entered into; the matter 
was placed on the November Argument List and is thus 
now before us. 

We are asked to strike off the judgment entered. An 
examination of the record fails to disclose such fatal ir- 
regularities as would warrant the court to strike off the 
judgment: Trickett on Landlord and Tenant, Page 427, 
citing Dikman v. Butterfield, 135 Pa. St., Page 336; Penn- 
sylvania Co. for Ins. on Lives and G. S. v. Shanahan, 10 
Pa. Sup. Ct., Page 267 (1899); the authorities cited or 
referred to in the citations sustain the conclusion that we 
are without authority to strike off the judgment entered. 

As to the opening of a judgment, Trickett on Land- 
lord and Tenant, Page 425, states that ^^when the judg- 
ment is regular on its face, but the tenant alleges that 
the facts did not exist which justify the entry of it, an 
application should be made to the court of common pleas 
to open it, but not to strike it off: Dikman v. Butterfield, 
135 Pa. St., Page 236.'' The application to open may be 
made **when the judgment has been entered on account 
of the cessation of the term, and the giving of the notice 
to quit, on which that cessation depends, is denied by 
the tenant: Byrne v. Funk, 13 W. N. C, Page 503; Wil- 
liams V. McAnany, 1 Pa. Dist. Reps., 128; Gill v. Ogbom, 
1 W. N. C, Page 28, or he alleges a second lease, prolong- 
ing the period of possession: Gibson v. Vetter, 162 Pa. St. 
Page 26." A rule to open a judgment is an appeal to the 
discretion of the court upon equitable principles: Penn- 
sylvania Co. for Ins. on Lives and G. S. v. Shanahan, 10 
Pa. Sup. Ct., Page 267 (1899) . The burden of establishing 
a continuance of the lease is upon the lessee, and he must 
make out his case clear of reasonable doubt. 

Applying the foregoing principles to the testimony, 
we find the following facts: January, 1919, defendant 
called on plaintiffs to pay the monthly rent due; he was 
then informed by Mr. and Mrs. Horan the rent would be 
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$1.50 higher for a year or two; a discussion followed; de- 
fendant left, informing plaintiffs he would let them Imow 
later. The following month, February, defendant called 
and informed Mr. Horan he would take the premises for 
a year. Another conversation took place in March be- 
tween all the parties, at which time defendant was in- 
formed he had to vacate. Mr. Horan, one of the plain- 
tiffs, testified when the January rent was paid after re- 
ceiving the rent, and having his wife sign the receipt, he 
came down and handed defendant the rent book; the de- 
fendant said **How does it stand; does that stand yetf 
Horan said: **Yes, so far as I know, my wife says it 
stands.** Defendant said: **One of these days we will 
draw up the lease, I don*t want the lease for over a year. 
We will go and draw a lease whenever you are ready.*' 
Horan said, ** Whenever you are ready.** Mrs. Horan, 
the other plaintiff, is not so positive as to what took place* 
We thus have one of the plaintiffs corroborate the de- 
fendant. 

It was contended a new written lease not having been 
executed by the parties, the ejectment proceedings under 
the old lease held, and the defendant left to his remedy 
at law to recover damages. 

We find the old lease contains the provision that **a 
lawful continuance of the tenancy • • • • • ghall be 
deemed a renewal thereof.** While it may be conceded 
no written lease was executed by the parties, yet it seems 
to us we could find as a fact that oral terms of re-leasing 
were agreed upon by the parties. The old lease nowhere 
provides an oral leasing as an unlawful leasing; being a 
lawful leasing, it resulted in a lawful continuance of the 
tenancy, and the Habere Facias, therefore, falls. 

It appears to us defendant made out a case clear of 
reasonable doubt; this being so, the judgment should be 
opened and the defendant allowed to make a defense. 

Now March 1st, 1920, Rule to open Judgment made 
absolute. 
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FREED V. FREED. 

Practice — Affidavit of Defence — Specific Answer— Act of May 

An affidavit of defense must be speciflo, and must answer each 
allegation of fact in the plaintiff's statement. 

Where an affidavit of defense follows the statement for the first 
ten paragraphs, and thereafter Is not responsive in its denials or 
allegations of fact to the consecutive paragraphs of the statement, it 
fails to meet the requirements of the Act of 191& 

In the Court of Common Pleas of Lehigh County. 
Laura Freed v. Elmer Freed. No. 53 October Term, 1919. 
Assumpsit. Rule to strike off affidavit of Defense. Rule 
Absolute. 

John D. Hoffman, for Plaintiff and Rule. 
James F. Henninger, for Defendant. 

Groman, P. J., April 5, 1920. A statement of cause 
of action and an affidavit of defense was filed in the above 
action in assumpsit. Plaintiff now seeks to strike from 
the record the affidavit of defense on the ground that it 
fails to conform with the provisions of the Practice Act 
of 1915. The statement is numbered by paragraphs for 
each statement of fact; the affidavit of defense follows 
the statement for the first ten paragraphs, and thereafter 
is not responsive in its denials or allegations of fact to 
the consecutive paragraphs of the statement, and for that 
reason fails to meet the requirements of the Act of 1915 
as we construe it. Cauley v. Bogash, 27 D. R, 828, sets 
forth our construction of the act; Koch, J. there uses the 
following language: **The act commands simplicity and 
forbids prolixity in pleading. But this fact seems not to 
be understood, or at least is not conformed to by many 
practitioners. If each averment of fact be set down in 
a paragraph by itself, such averment can always be 
either admitted or specifically denied by the opposite 
party, and thus the fact or facts for determination by 
either a court or a jury will become clearly defined and 
the issue in the case be made as narrow as possible \* In 
Krajnetz v. Milwaukee Mechanics Inc. Co., 16 Maxwell 
(Northampton), 175, Stewart, P. J. held that the affidavit 
of defense must be specific, and must answer each allega- 
tion of fact in the statement; and that in a proper case 
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the court has power to permit a supplemental affidavit of 
defense to be filed. 

We are of the opinion, for reasons herein set forth, 
that the affidavit of defense after the tenth paragraph 
thereof does not meet the requirements of the Practice 
Act of 1915. 

Now April 5, 1920, Rule to strike off affidavit of de- 
fense made absolute, with leave to file a new affidavit of 
defense within thirty days. 



LONG ISLAND R. R. CO. v. LANDAU. 

Carriers — Freight and Demurrage Charges — Consignee's Re- 
Refusal to Accept — Notice to Consignor — Consignor Acting as 
Agent. 

Where a consignor, on notice that a consignee had refused to ac- 
cept a shipment of car loads of coal, directed the carrier to reship 
them, and at the same time requested that "all charges follow," and 
the second consignee also refused tor accept the shipment, the con- 
signor Is liable for the freight, demurrage and other service charges 
accruing on the shipment. 

A shipper is liable for freight charges, although the ownership of 
the goods may have been in another for whom he was acting as agent, 
if no notice of the agency had been given to the carrier until after the 
service had been completed. The liability at stake springs from the 
contract relation of shipper and carrier, and unless so provided by the 
terms of the contract it has nothing to do with the question of owner- 
ship. 

Even though the shipper had seen fit to disclose the aHeged 
agency at the Inception of the contract, that alone would not relieve 
him from liability. 

Motion for judgment, sec. reg. In the Court of Com- 
mon Pleas of Lackawanna County. No. 436, November 
Term, 1919. 

Knapp, O'Malley, Hill & Harris and P. W. Wheaton, 
for Plaintiff. 

Donahoe & Helriegel, for Defendant. 

Newcomb, J., February 25, 1920. Plaintiff, a carrier^ 
sues for freight, demurrage and other service charges ac- 
cruing on a shipment of two cars of coal originating at 
Avoca, Luzerne county, this state, and first consigned for 
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delivery at Garfield, New Jergey. This was March 15, 
1914, as appears by date of the bill of lading executed on 
part of defendants in their co-partnership name of the 
United Coal Company, as the consignors. The carrier 
was the Erie R. R Co., and the form of contract was that 
known as the Standard Form Bill of Lading approved by 
the proper federal authorities for interstate traffic. Later 
the cars were transferred by the Erie to the plaintiff com- 
pany and thus carried to Freeport, Long Island. It was 
so done at deffendants' instance upon due notice that he 
first consignee had refused to accept the shipment. At 
the same time defendants surrendered the bill of lading, 
coupled with request that ''all charges follow/^ Upon 
taking the cars off the hands of the Erie, plaintiff paid 
the antecedent charges and made delivery at Freeport as 
directed, where acceptance was again refused by the 
consignee. The shipments are not denied. 

Defense is sought to be taken upon the ground of an 
alleged agency. That is to say, it is alleged that the 
ownership of the goods was in another concern for which 
defendants were acting only as an agent in the premises. 
But granting this to be true, it is not pretended that 
either plaintiff or the initial carrier was aware of it. They 
do not claim to have made it known until April 20, 1914, 
after the service had been completed and they had been 
advised of the second refusal of the shipment. They had 
dealt with the shipment as the consignor. The liability 
at stake springs from the contract relation of shipper and 
carrier; and unless so provided by the terms of the con- 
tract it has nothing whatever to do with the question of 
ownership. That is not all: Even though the shipper had 
seen fit to disclose the alleged agency at the inception of 
the contract, that alone would not relieve them from 
liability: C. & C. R. R. Co. v. C. & C. Co., L. R. A. 1917, 
A. note p. 665-7. 

The issue is entirely analagious with that involved 
in B. & 0. R. R. Co. v. Samuel, 48 Pa. Super. Ct. 274, on 
the authority of which the exceptions are sustained, the 
rule to show cause made absolute and judgment entered 
for plaintiff in the sum of one hundred eighty-three and 
63-100 dollars, with interest from April 20, 1914, amount- 
ing to $65.65; total $249.98. 
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EBEBT V. EBERT. 

Divorce — Desertion — Proof. 

A divorce will be refused, where respondent requested a renewal 
of the marital relationship, the libellant refusing and not even hav- 
ing a proper home. t 

In the Court of Common pleas of Lehigh County. No. 
43 June Term, 1919. James W. Ebert v. Annie L. Ebert. 
In Divorce. Exceptions to Master's Report. Exceptions 
dismissed and divorce refused. 

Francis J. Gildner, for Libellant. 
Edwin K. Kline, for Respondent. 

Groman, P. J., December 16, 1919. The libel charges 
wilful and malicious desertion without reasonable cause, 
as of March 29, 1917. What we are at present called up- 
on to decide is whether or not this is a fact. Much of the 
evidence in this case relates to the course of conduct of 
the parties prior to March 29, 1917; while not relevent to 
the issue, it throws an interesting side light on the un- 
fortunate circumstances existing in this family — the one 
possibly talking too much, and the other too little. 

The Master recommended the refusal of a decree, to 
which libellant filed exceptions. A reading of the evi- 
dence and of the Report of the Master, convinces us that 
the exceptions will have to be dismissed. The evidence 
shows that libellant from November 11, 1916 to March 20, 
1917, slept in a house a quarter of a mile away from hi» 
home, however, taking his meals with the family. From 
March 20 to March 29, 1917, he moved back to his home, 
but occupied a separate bed; and later moved his belong- 
ings to German's Comer and furnished the *'home" with 
an old stove, one small bed and a few other articles of 
furniture, himself stating that he had not enough furni- 
ture without the furniture of his wife to furnish the 
home. A few days after the moving, he returned to the 
home he had left, and his wife asked him when she could 
come; he replied she could come any day; he never spoke 
to her afterwards about living together. While| the 
libellant has the right to select his domicile, he must 
furnish a proper home for his wife and family, offer a 
home in good faith and renew the marital relationship. 
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otherwise the wife may refuse to accept the offer. We 
cannot see tbat the course of conduct on the part of this 
libellant, as set forth in the offer made, was made in 
good faith, especially the libellant himself admits he did 
not have sufficient furniture to furnish the home. This 
cerainly was not a suitable home, the refusal of which 
by the wife would entitle libellant to a decree. We find 
that the respondent went to New Tripoli on June 25, 
1917, saw libellant, asked him to renew the marital rela- 
tionship, libellant said it was too late. On June 28, 1917 
she went to the home where libellant then lived at Ger- 
man's Comer and found the door locked. Here we then 
have a demand on libellant by respondent to resume the 
relationship of husband and wife, and the refusal by the 
libellant. 

Now December 16, 1919, Exceptions to Master's Re- 
port are dismissed; decree in divorce refused. 



KINLEY V. PENNSYLVANIA RAILROAD. 
Warkmen's Compensation— Death of Dependent— Substitution, 

A personal representative of a deceased dep«>ndent cannot be 
substituted for the dependent, as claimant, when the dependent filed 
a claim petition before death, but dies before the Referee has dis- 
posed of the claim. 

Ella M. Kinley v. The Pennsylvania Railroad Com- 
pany. Appeal by Defendant from Award of Compensa- 
tion by Referee Champion, District No. 6. Claim Peti- 
tion No. 8999. 

H. Z. Maxwell, for Appellant. 
Frank P. Cummings, for Appellee. 

Houck, Commissioner (concurred in by Chairirinn 
Mackey and Commissioner Jarrett), May 3, 1920. 

On November 17, 1919, Ella M. Kinley, by her broth- 
er and next friend, James E. Hennesey, filed a claim 
petition for compensation alleging that her husband, 
David R. Kinley, met with an accident while in the 
course of his employment, which resulted in his death; 
that she was his only dependent; and that his wages 
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were in excess of $20.00 per week. The defendant filed 
no answer to this petition. The case came on to be heard 
before the Referee on January 9th, 1920, at which time 
the attorney for the claimant suggested the death of the 
claimant, Ella M. Kinley, on December 4th, 1919, and 
offered the certificate of the Register ofWills of Lycom- 
ing County showing the appointment on December 10th, 
1919, of James E. Hennesey, as administrator of the 
estate of Ella M. Kinley, deceased. On motion, the claim 
petition was amended by the substituti'cm of James E. 
Hennesey, administrator of the estate of Ella M. Kinley, 
deceased, as claimant. On January 23rd, 1920, the Ref- 
eree handed down his order, awarding to James E. Hen- 
nesey, administrator of Ella M. Kinley, compensation 
from December 7th, 1918, to December 4th, 1919, the 
date of the claimant's death, and also the sum of $100.00 
on account of the expenses of the last sickness and 
burial of the deceased employe, David R. Kinley, the de- 
fendant having agreed to pay this sum to the adminis- 
trator of the deceased claimant. The defendant appeal- 
ed from the award of compensation on the ground that 
the right of the dependent widow to compensation ceas- 
ed with her death, and the right to compensation accru- 
ing prior to her death and unpaid to her is not a vested 
right capable of enforcement by the personal represen- 
tative of the deceased, even though the dependent has 
filed a claim petition and dies while the petition is pend- 
ing. 

There is no doubt, in this State, that the personal 
representatives of a deceased employe cannot institute 
an action to recover compensation which accrued to the 
employe before his death but which was unpaid, nor are 
the dependents of the deceased employe entitled to such 
unpaid compensation. This rule applies even where an 
agreement has been made between the employer and the 
employe providing for the payment of compensation, or 
where an award has been made in favor of the emplove. 
Galbraith v. Pennsylvania Railroad Company, 2 Pa. 
Workmen's Compensation Board, 512; Trout v. Penn- 
sylvania Railroad Company, 5 Dept. Reports, 5. The 
reason for the rule is that the right to compensation is 
a personal right which dies with the party, and, if the 
employe leaves dependents surviving hira ,they, as de- 
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pendents, have a new and independent right to compen- 
sation. Carrying the rule to its logical conclusion, the 
personal representatives of a deceased dependent can- 
not institute an action to recover compensation which 
had accrued to the dependent during his lifetime but 
which was unpaid, because the right to compensation 
vested in the dependent of a deceased employe is a per- 
sonal right and dies with the dependent. The question in 
this case, however, is whether the personal representa- 
tives of a deceased dependent can be substituted for the 
dependent, as claimant, when the dependent has filed a 
claim petition before death, but dies before the Referee 
has disposed of the claim. It has been held that judg- 
ment can be entered for a party when he dies after ver- 
dict, whether the action survives to his personal repre- 
sentatives of not. Fitzgerald v. Stewart, 53 Pa., 343; 
Wood V. Boyle, 177 Pa., 620. And it has been held, under 
the Compensation Act, that the personal representatives 
of a dependent claimant can be substituted for the claim- 
ant in case the claimant dies after the Referee has made 
an award, and while an appeal is pending. McManuB v. 
Wintergarden Company, C. P. Allegheny County, 1 
Mackey, 121. In that case, however, the claimant's right 
had vested, and that decision cannot be considered as 
controlling the case at bar. In the case under consider- 
ation, no findings had been made by the Referee, and no 
order had been made by him; and no right or interest 
had vested in the claimant at the time of her death. If 
an employe dies with compensation owing to him, his per- 
sonal representatives cannot collect that compensation, 
and, if a dependent dies with compensation owing to him, 
his personal representatives cannot collect that compen- 
satiop. And, if a dependent dies before his claim is ad- 
judicated, we fail to see how his personal representatives 
can be substituted for him and prosecute his claim to 
judgment. The purpose of the Compensation Act is to 
aid dependents by providing for them compensation pay- 
ments which shall take the place of the money they re- 
ceived for their support from the employe upon whom 
they were dependent, and we think it would be contrary 
to the spirit of the Act to allow the substitution of the 
personal representative of the dependent, in a case of this 
character, where no right has vested in the dependent, 
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and where no one survives who is entitled to compensa- 
tion within the meaning of the Compensation Act. It 
would, in effect, allow the estate of the dependent to re- 
cover compensation, whereas, under the act, compensa- 
tion is a personal right vested only in the dependent, and 
dies with the dependent. The Board is, therefore, of the 
opinion that the Referee erred in substituting the per- 
sonal representative of Ella M. Einley as claimant and in 
awarding him compensation up to the time of the death 
of the dependent. 

The order of the Referee is, accordingly, reversed 
and compensation is disallowed, the defendant, however, 
to pay the sum of $100.00 on account of the expenses of 
the last sickness and burial of the deceased employe, 
which, by agreement, is to be paid to the administrator of 
the deceased claimant. 



TSCHIRKY V. TSCHIRKY. 
Divorce — Barbarous Treatment — Personal Indignities — Proof, 

A divorce was refused, on the facta of the case, the cause for 
divorce alleged in the libel being barbarous treatment and personal 
indignities. 

In the Court of Common Pleas of Lehigh Countv. 
No. 45 October Term, 1915. Tschirky v. Tschirky. Di- 
vorce. Libel dismissed. 

Dewalt & Reno, for Libellant. 
Butz & Rupp, for Respondent. 

Groman, P. J., February 4, 1918. The libel herein 
charges that respondent from the twenty-first day of 
February, in the year of our Lord one thousand nine 
hundred and fifteen **hath by cruel and barbarous treat- 
ment endangered libellant ^s life, and hath offered such 
indignities to her person as to render her condition intol- 
erable and life burdensome, thereby forcing her to with- 
draw from his house and family, since which day, to wit: 
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July 6, 1915, she has not lived or cohabited with him.-* 
We thus have two causes for divorce set forth in the libel : 
Krst, cruel and barbarous treatment endangering libel- 
lant's life. To secure a decree in divorce for this cause, 
the libellant will have to show that she differed actual 
personal violence or had reasonable apprehension of it; 
or that respondent subjected her to such a course of treat- 
ment as endangered her life, her health and rendered 
cohabitation unsafe: May v. May, 62 Pa. St., Page 206; 
Detrick's Appeal, 117 Pa. St., Page 452; Krug v. Krug, 
22 Pa. Sup. Ct., Page 572; Fay v. Fay, 27 Pa. Sup. a.. 
Page 328. A single act of cruelty or violence will not en- 
title libellant to a decree in divorce unless such act was 
so severe or attended by such atrocious circumstances as 
to endanger life: May v. May, Ibid. Does the evidence 
submitted relative to this feature of the libel measure up 
to the aforesaid standard? The evidence fails to disclose 
any act of cruelty in itself dangerous to life, nor that the 
abnormal sexual intercourse alleged to have been de- 
manded and submitted to resulted in serious nervous 
prostration and thereby endangered the life of libellant. 
The nervous condition existing after the birth of the 
child was but an incident thereto and possibly an after 
effect to which all woman-kind in like circumstances 
might become liable. An act referred to as a ''beastly 
act*' was consummated once, though alleged to have been 
demanded frequently. The act would not endanger 
human life but would rather, if established, fall within 
the second cause charged in this libel-personal indigni- 
ties. The first cause charged is not substantiated by the 
evidence as we view it. The other cause set forth in the 
libel is that respondent **hath offered such indignities to 
her person as to render her condition intolerable and life 
burdensome, thereby forcing her to withdraw from his 
house and family.** Relative to this cause, the following 
authorites define the cause and the standard of proof re- 
quired to substantiate a decree in divorce: In Krug v. 
Krug, 22 Pa. Sup. Ct., Pa^e 572, the Superior Court held 
''that no single act of indignity to the person is suflScient 
cause for a divorce, there must be such a course of con- 
duct or continued treatment as renders the wife's condi- 
tion intolerable and life burdensome. The indignities 
need not be such as to endanger life and health, it is suf- 



Digitized by 



Google 



16 TSCHIEKY v. TSCHIEKY, 

flcient if the course of treatment be of such a character 
as to render the condition of any woman of ordinary 
sensibility and delicacy of feeling intolerable and life 
burdensome/' 

In Elmes v. Elmes, 9 Pa. St., Page 166, the Supreme 
Court held *'that the husband is bound to the observance 
of duty to his wife; and as marriage is founded on the 
original constitution of the sexes, and dignified by strong 
and peculiar sentiment of affection, delicacy and honor, 
all treatment which violates these principles, habitually 
and constantly, and proceeds avowedly from hatred, re- 
venge and spite and which renders even the hours devot- 
ed to repose, hours of weeping and distress, must render 
a woman's condition intolerable and her life burden- 
some ' ' 

In Brubaker v. Brubaker, 16 Pa. C. C, Page 314, Mc- 
Pherson, J., defined indignities as follows: ''Indignities 
to the person are a kind of legal cruelty, less extreme than 
cruel and barbarous treatment. A single offer of indig- 
nity will not support a proceeding for divorce; a decree 
can only be justified where indignities have been practic- 
ed often enough to be fairly described as a course of con- 
duct. The body need not be physically touched; they may 
be offered to a person just as truly by a course of insults, 
or wilful neglect, or by any other method in which hatred 
or revenge or a settled malice may find expression. Mere 
withdrawal is not satisfactory evidence that she has en- 
dured up to the requirements of the law; she must show 
further that her bodily or mental health was either im- 
paired or endangered by the treatment by which she was 
subjected. This is a practical and somewhat arbitrary 
test; but it rests upon experience and observation, and is 
the safest within our reach, because it is the hardest to 
evade. The burden of proof is upon the libelant; she is 
bound to show that her condition has been rendered in- 
tolerable and her life burdensome, and it is not unreason- 
able to require her to prove as the most probable and the 
most visible sign of that condition that her health is 
either broken or is likely to break." 

In Downing v. Downing, 8 Kulp, Page 463, the court, 
Woodward,^ J., defined indignities to the person as fol- 
lows: ''Indignities to the person, such as to render the 
condition intolerable, and life burdensome, compelling the 
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wife to withdraw from the home of her husband, signify 
something else than, and something short of actual vio- 
lence or assault such as endangers the life or health; 
something else is contemplated than the presence of such 
a cause as would prevent cohabitation, as the statute 
states, as disease, etc. Clearly the true definition of this 
phraseology must depend largely upon the circumstances 
of each particular case. • • * * * We say in a general 
way, that such indignities must consist, not of isolated 
instances, — occasional instances of wrong-doing on the 
part of the husband, — ^but must consist of such a course 
of conduct, continued for a long time, as is humiliating, 
degrading and insulting to the person aggrieved, — ^to the 
woman, — ^the wife, — and inconsistent with the duty of the 
husband toward the wife, and has been unprovoked by 
any fault of the woman herself, and that such a course of 
ill-treatment and outrage has rendered her condition in- 
tolerable and her life burdensome.*^ 

The evidence relative to this feature of the libel es- 
tablishes the following dates of some importance in dis- 
posing of the question involved: May 21, 1914, date of 
marriage; February 15, 1915, birth of child; an act of 
**beastidity'' alleged to have been committed sometime in 
March or April, 1915; July 2, 1915, the date libellant left 
Bethlehem; July 6, 1915, the date fixed by libellant on 
which she decided to sever all marital relations; the let- 
ter dated July 21, 1915, informing respondent that by rea- 
son of hivS misconduct, respondent forced libellant to with- 
draw from respondent's house and family. 

From the argument of ^onnsel for libenLlrt and from 
the evidence it appears, libellant rests her claim for a 
divorce largely upon the following course of treatment 
on the part of respondent: First, Excessive copulation: 
Second, The Bath Room Episode; Third, Tablet and 
Medicine Episodes; Fourth, Sexual demands after the 
birth of the child; Fifth, Unnatural and depraved de- 
mands made during a part of the period of married life, 
and a single act committed during the month of March or 
April following the birth of tho fhild. 

The respondent explains his conduct as to the first 
four charges, and absolutely denies the last. Counsel for 
libellant called our attention to the case of Sternberg v. 
Sternberg, New York, 12 App. Div. No. 398, Page 407, 
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holding that **the inherent probabilities'' should be con- 
sidered in the disposition of the evidence submitted in a 
divorce proceeding^ arguing that the ''inherent prob- 
aluKties'' were favorable to the libellant. The court will 
apply this principle to the evidence submitted by both 
parties, and especially that relative to the ** beastly act'^ 
and demands made by respondent. An act so abhorrent, 
committed shortly after childbirth, or at least a few 
weeks thereafter, is so repugnant to all sense of decency, 
but it is so easily made, that the testimony, should be 
carefully scrutinized and weighed. The natural thing 
for a wife to do under such circumstances would be ta 
either leave her husband at once, or at the first opportun- 
presented themselves, the libellant failed to do so 
ity inform her mother; although many opportunities 
until months after the alleged demands made and the act 
committed, after libellant had reached a ''safe harbor, '*■ 
and after she had concluded to leave her husband. Yet 
during that whole period this monster of a husband was 
received with open arms, spent week-ends with his wife 
and child, had pictures taken in family groups, received 
from this libellant letters expressing affection and regard, 
and this after she had decided to have nothing more to do 
with him and almost up to tlio datp of the note of July 
21, 1915. Applying the principle of "inherent probabili- 
ties'' to this particular feature of the case, the "inherent 
probabilities" seem to the court decidedly more favor- 
ably to the respondent than the libellant. 

Are the other charges sufficiently established to en- 
title the libellant to a decree for the second cause set 
forth in the libel I Some of the acts complained of can- 
not but be most repulsive to a pure-minded person, but 
did such acts spring from hatred, revenge or spite; and 
were they habitual and constant? 

Has the libellant substantiated the cause now under 
consideration? Has she shewn that the course of treat- 
ment complained of was habitual and continued? The 
evidence shows the circumstances of the parties, the 
financial circumstances and social standing of the respec- 
tive families; the conduct of the respondent towards his 
wife and child while living in Bethlehem, while visiting 
his parents, while spending week-ends in the home of his 
wife's parents. The letters passing between them from 
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time to time all show love and affection on the part of 
both, their actions and conduct towards one anoher in the 
presence of friends and in the society of the same, of 
acquaintances and associates, fall far short from indi- 
cation a spirit of hate, revenge and spite; nor were all of 
the facts complained of habitual and continued except 
possibly the charge of excessive sexual demands, and as 
to that feature the libellant fails to show her health was 
impaired or endangered by those acts alone. We con- 
clude with the Master and Examiner that the causes set 
forth in the libel are not sustained by the evidence, and 
that the libel should be dismissed. 

Now February 4, 1918, Libel dismissed. 



BROWN ET AL., v. UNGER, ET AL. 

PhLintiff sold defendants yam to be of a certain number and to be 
delivered in a certain specified time as fully stated in the contract 
Tarn was furnished under the contract but upon working up of the 
yam defendants found that it was not true to number and upon mak- 
ing this discovery took the matter up with defendants and returned 
the yam which was not as per contract Plaintiff sued for recovery of 
the difference between the contract price and the market value of 
yam at the time fixed for delivery, defendants set up a counter claim 
for damages sustained in the use of the yam which was not tme to 
number. Under the Sales Act when a defendant finds goods defective 
and seasonable notice of their action is given to the plaintiffs, it has 
the right to rescind the contract Whether a contract is severable is 
a question for the Jury to detennine and since the affidavit of defense 
raises such questions the case must go to the Jury. 

In the Court of Common Pleas o^f Montgomery Co. 
Rule for Judgment for Want of Sufficient Affidavit 
of Defence. 

Edward M. Biddle and Aaron S. Swartz, Jr., Attys. 
for Plaintiff. 

Larzelere, Wright & Larzelere, Attys. for Defendant. 

Opinion by Miller, J., May 21, 1920. 

The plaintiffs sue for the recovery of damages for 
breach of a contract by the defendants which consisted of 
its recission or repudiation by the latter without, as the 
plaintiffs contend, either justification or right, and, by fil- 
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ing their reply to the defendants^ set-off and counter- 
claim, they have not waived the right to enter this rule, 
ask for judgment, and, if their right is clear, obtain it. 
Federal Sales Co. of Phila., appellant, v. Farrell, 264 Pa 
149. 

The following facts, which are either averred in the 
statement and admitted, or, at least, not denied, by the 
affidavit of defence, or are properly set up in the latter, 
are pertinent to a disposition of the rule. 

1. The plaintiffs are dealers in cotton yarn and the 
defendants are manufacturers of ladies^ underwear. 

2. By contract in writing between them, the form- 
er agreed to supply the latter with 25,000 pounds of No. 
12 single cones carded peeler yam in weekly instalments 
of 2,000 pounds each, beginning on November 15th, 1918, 
at 66 cents per pound, net, with all yam delivered in imy 
month to be paid for on the tenth of that following. 

3. The time of delivery, as one of the terms of the 
contract, were not strictly observed by the plaintiffs, but 
no point is now made of that fact. No yam was shipped 
in November and, it seems, but two deliveries were made 
in December. They aggregated 10,872 pounds, however. 
The later of the two was made on the 21st and all this 
yam was received by the defendants and accepted, used 
in their business and paid for in full by them. 

4. On January 4th, following, there was another de- 
livery of 3766 pounds and, on the 15th, one of 5260 
pounds. None of the yam delivered in either December 
or January was uniform or true to number, as described 
in the contract, but, to the contrary, was mixed in num- 
ber, running from 12 to 17, — ^the higher its number being 
the lighter its weight. 

5. All the yam in question Had been purchased by 
the defendants for use by them in the manufacture of 
certain underwear of the grade normally and usually pro- 
duced by the use of No. 12, which they were, at the time, 
under contract to furnish. This purpose was well known 
to the plaintiffs and in their contemplation when the con- 
tract was entered into. This fact is material, not for the 
purpose of showing an implied warranty of reasonable 
fitness for the purpose contemplated, because it is not 
claimed by the defendants that they relied on plaintiffs^ 
skill and judgment, but as one of the circumstances of the 
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case in the light of which the conduct of the defendants 
is to be judged. 

6. The result of the use by the defendants of the 
mixed yam they had received in December wafi the pro- 
duction of a webbing or fabric more transparent in tex- 
ture, cheaper in gradis or value and from one-half to 
three-quarters of a pound lighter in the weight of a dozen 
finished garments than would have been the case if it 
had run uniformly No. 12. 

7. When the contract was made, the current market 
price for No. 12 was 62 cents per pound and, in order to 
insure that uniformity in yam which their purpose re- 
quired, the defendants agreed to pay to the plaintiffs an 
sulvance of 4 cents over that price. 

8. That some of the yam received ran light in 
weight or size could not, ordinarily, be discovered by in- 
spection, because it was not readily and at once discemir 
ble. It could be definitely determined only by reelings 
** which was in the nature of a vary special test and uur 
usual in its employment by consumers* ^^ Sometime after 
January 15 and before February 1, howfever, in the process 
of bleaching some of their product, the effect of this con- 
dition was first observed by the defendants,, who then dis- 
covered that their manufactured fabric was running light 
and was, in fact, so light that garments made from it 
would not be saleable under their contracts. 

9. They, thereupon, informed the representative of. 
the plaintiffs of their discovery and caused a special and 
particular test of the yam already received to be made. 
It developed the fact that the yam which had been used 
by them had mn in cones from 12^8 to 17 ^s. They then 
weighed finished garments, with the result already 
stated. 

10. The process of bleaching the finished material 
afforded the first opportunity for the defendants, by the 
use of ordinary and usual care, to ascertain the variation 
in, or the mixing of the numbers of, the cones of iho yam 
so used by them. 

11. The representative of the plaintiffs, who had 
been sent by his principals to the prepiises of the defend- 
ants in the latter part of January for the purpose of ex- 
amining the webbing and the fabric which was there on 
the frames, '* admitted that the yam which composed it 
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had been running light and that the fabric was defective 
and unfit on account thereof. '* 

12. The defendants then demanded of the plaintiffs 
an allowance on the yam already used by them and pro- 
posed that the 9026 pounds received by them in January, 
which was similarly defective and which continued iu 
their possession unused, should be replaced by yam in 
conformity with the contract. They also proposed that, 
if a fair allowance were made, they would allow the plain- 
tiffs **to fill the balance of the contract.^' Negotiations 
followed. 

13. The plaintiffs finally refused the allowance 
claimed by the defendants, but, on February 6th, offered 
to ship to the defendants yam that was true to number in 
place of that alleged to l^e not true. On February 7th, 
the defendants rescinded the contract **on account of the 
defects in the numbering of the yam as furnished, '* and 
asked for instruction concerning a return of the yam on 
hand. 

14. On February 10th, the defendants returned to 
the plaintiffs 8345 pounds of the yam received by them 
in January, none of which was true in number, kind, qual- 
ity and weight. 

15. On February 11th, the plaintiffs wrote to the de- 
fendants stating that they accepted its return only upon 
the understanding that they should replace said yam 
with other yam, as stated in their letter of the 6th. 

16. On February 13th, the defendants, alleging that 
the offer had not been made in good faith, refused to ac- 
cept yam to replace that returned and again repudiated 
the contract. 

17. The market value of No. 12 single cones carded 
peeler cotton yam on February 7th was 40^/^ cents per 
pound and thereafter and until March 21st, when the last 
instalment was due for delivery, it fluctuated between 
that price and 43 cents. The plaintiffs sue for the differ- 
ence between the contract price of all the yam embrac- 
ed in the contract, except that delivered in December, and 
the market value of each instalment thereof at the time 
appointed for its delivery. They make no claim for the 
contract price of the 681 pounds of the January ship- 
ments which were retained by the defendants. 
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18. The defendants, alleging, as aforesaid, a breach 
of the contract by the plaintiflFs, make counter-claim for 
damages, consisting of the loss which they claim to have 
sustained in the sale of their product into the manufac- 
ture of which the December deliveries of yam had en- 
tered. We have grave doubt whether the measure they 
have adopted is the correct one under the circumstances, 
but this question need not be now considered. 

The foregoing detailed statement of the essential 
facts, as thus obtained and now before us, renders extend- 
ed discussion of the case unnecessary. They make out, in 
our opinion, a prima facie defense and present a case 
which should be passed upon by a jury. It turns upon the 
right of the defendants, under the circumstances, on Feb- 
ruary 7th, to rescind, or treat the contract at an end. 

It has been said that there is no question arising out 
of contracts of sale on which the authorities have been 
in more hopeless discord, but the second paragraph of sec- 
tion 45 of the Sales Act of 1915, P. L. 543, 555, seems to 
have settled it in Pennsylvania. It provides that ** where 
there is a contract to sell goods to be delivered by stated 
instalments, which are to be separately paid for, and the 
seller makes defective deliveries in respect of one or more 
instalments, or the buyer neglects or refuses to take de- 
livery of or pay for one or more instalments, it depends 
in each case on the terms of the contract and the circum- 
stances of the case, whether the breach of contract is so 
material as to justify the injured party in refusing to 
proceed further and suing for damages for breach of the 
entire contract, or whether the breach is severable, giv^ 
ing rise to a claim for compensation, but not to a right to 
treat the whole contract as broken.'^ 

There is, in this case, no dispute as to the terms of 
the contract, or concerning knowledge by the plaintiffs 
of the purpose for which the yam was to be used, or ac- 
ceptance by the defendants of all the yam shipped in 
December, but there is real controversy concerning its 
quality, as well as of that shipped in January, as there is 
as to whether the offer of its replacement with other yam 
was received before the attempted rescission by the de- 
fendants of the contract, the exact terms and the good 
faith of that offer, and other circumstances of the case. 
Assuming, therefore, as we must at this time, that the de- 
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fendants^ version of the transaction is the correct one, 
the court cannot say,«ifl a matter of law, that the breach of 
the contract by the plaintiffs was not so material as to 
justify the defendants in refusing to proceed further. 

The Sales Act clearly recognizes the right of the de- 
fendants to rescind after delivery of the first or any other 
instalment under such a contract, if its quality is defec- 
tive. The exercise of this right in a particular case is 
controlled, however, by the materiality of the breach, 
which is to be determined by the terms of the contract 
and tiiie circumstances of the case. 

Seasonable notice of their action must, of course, be 
given to the plaintiffs. And with one January delivery 
made on the fourth and the other on the 15th, the court 
cannot say as a matter of law, especially when much of 
the intervening time was consumed in negotiations, that 
notice of rescission, given on February 7th, was not giv- 
en within a reasonable time; Morgan v. McKee, 77 Pa. 
2285 Davis v. Shuard, 99 Pa. 295; Jacobson v. Carey, 59 
Pa. Sup. et. 4; Spiegelberg v. Karr, 24 Pa. Sup. a. 339. 

Nor, as we view it, have the defendants shifted the 
ground for their action in rescinding as is contended by 
the plaintiffs* One who places his refusal to perform a 
contract upon a certain specific ground is, of course, 
estopped, after litigation has begun, from setting up oth- 
er grounds for his refusal: Haney v. Hatfield, appellant, 
241 Pa. 413, 416. Here, however, the defendants exercis- 
ed their right to rescind **on account of the defects in the 
numbering of the yam as furnished.'^ This was the posi- 
tion they assumed in their letter of February 7th. It is 
the exact and only reason they assign in their affidavit 
of defense. Their position is not only consistent in this 
regard, but it is without change. 

We are urged by learned counsel for the plaintiffs to 
hold that the contract in this case was a severable one, 
whereby its rescission by the defendants was unauthoriz- 
ed. This is now, as already indicated, a question to be 
passed upon by a jury, under proper instructions, and 
they can very well find to the contrary, that it was intend- 
ed by the parties to have been an entire one under the 
principle of Shinn v. Bodine, 60 Pa. 182; Rugg & Bryan v. 
Moore, 110 Pa. 236; Easton v. Jones,. 193 Pa. 147;'Kellv 
Brick Co., appellant^ v. Clay Co., 32 Pa. Sup. Ct. 408; 
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Smith's Est., 59 Pa. Sup. Ct. 8 and kindred cases, which 
are to be distinguished from Lucesco Oil Co., v. Brewer, 
66 Pa. 351; Morgan v. McKee, 77 Pa. 228; Scott v. Kitan- 
ning Coal Co., 89 Pa. 231, and Brown v. Exeter Machine 
Works, appellant, 60 Pa. Sup. Ct. 365; the facts in each of 
which lift it out of the general rule. A stipulation that 
the price shall be paid by instalments as the goods are 
delivered or the work proceeds, will not render a con- 
tract f oir an entire thing, as, for instance, to build a house 
or furnish a given weight or quantity of merchandise, 
divisible: Producers' Coke Co., v. Hillman, appellant, 243 
Pa. 313, 316. 

He contends, furthermore, that *'the defendiants were 
bound to inspect the yam to ascertain its quality before 
manufacturing it into underwear" and that, having exer- 
cised ownership over that delivered in December, the con- 
tract could not afterwards be rescinded by them. In the 
first place, this contention entirely loses sight of the leon- 
troUing fact that the defendants claim to have rescinded 
on account of the defective quality of the shipments of 
January as well as of those of December and that the for- 
mer, except as to a small quantity, oif which no account 
is made, were not either retained or used, but were 
promptly returned. And, in the next, it is to be observed 
that the defendiants have also averred that plaintiff ^s 
breach of the contract would have been continuing in 
charafcter. They say that plaintiffs merely offered to re- 
place the defective yam, then in the possession of the 
defendants with goods of the same character, ^*not true 
to nujoaber, kind, weight, and quality"; wherefore the 
offer was not made in good faith. It may well be that 
ordinarily and before the act of 1915, their acceptance of 
the instalments which were delivered in December and 
which were defective in quality ^ould have estopped 
them from doing more than refusing the Janua^ry deliv- 
eries, if they were also defective: Smith v. Levy, 37 Pa. 
Sup. Ct. 551; but, even then, they were bound by no such 
limitation when the seller insisted upon continuing the 
delivery of inferior goods. In that event the buyer could 
rescind the entire icontract: Oahen v- Piatt, 69 N. Y. 348. 
See, generally, note to 38 L. R. A. (N. S.) 539. The plain- 
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tiflfs' right to judgment is mot clear and the case must, 
there/fore, go to a jury. 

And now, 21 May, 1920, the rule is discharged. 



ZELLNER V. COPLAY CEMENT MFG. CO. 

Equity — Nnisayice — Injunction — Smoke ^ Etc, 

An injunction will be issued restraining the operation of cement 
and magnesite mills, where the operations discharge smoke, ashes and 
dust from the plants, the dust seeping through crevices and openings 
into dwelling-houses, settling on the furniture, yegetation, shrubbery 
and soil, thereby doing material damage to the property, and causing 
plaintiff to suffer continuous, sensible personal discomfort. 

Defendant however is given a reasonable time within which to 
abate the nuisance, it being possible to eliminate it without a prohi- 
bitive ezp^iditure of m<mey. 

In the Court of Common Pleas of Lehigh County, 
No. 5, January Term, 1917, in Equity. Elvin T. Zellner 
V. Coplay Cement Manufacturing Company and Harbi- 
son-Walker Refractories Company. Bill in Equity. Find- 
ings of Court. 

Fred E. Lewis and Allen W- Hagenbach for Plaintiff. 
Butz & Rupp, for Defendants. 

GROMAN, P. J., June 28, 1920. The plaintiff seeks 
to. enjoin defendant companies from '* permitting large 
quantities of smoke, cinder, ashes, impalpable powder 
and dust^' to be driven, carried by the winds and depos- 
ited on property of plaintiff. 

From the answer «and proofs submitted, we find the 
following facts and conclusions of law: 
FINDINGS OF FACT. 

1. Plaintiff is the owner of certain lots in the Bor- 
ough of Coplay, County oif Lehigh and State of Pennsyl- 
vania; on one of which is located the frame mansion 
house occupied by plaintiff; the mansion house is sur- 
rounded by a lawn, planted with shrubbeiry; and <a, vege- 
table garden, a \cistem, garage and other out-buildings 
are also located thereon. Fou^ double, two and one-h^df 
story frame d\^lling houses, occupied by tenants, are 
located on the other lots. 
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2. The mansion house Mid tenement houses are 
situated in the northern built-up portion of Coplay, ap- 
proximately eleven hundred feet from Mill B, and fifteen 
hundred feet from Mill C, of the defendant company's 
plant. 

3. The prevailing winds in that section are from 
the north-no-rthwest, 

4. The real estate and the dwelling houses erected 
thereon receive discharges and emissions of smoke, 
ashes and dust from the plants opeitated by defendants 
during the continuance of the prevailing winds, and at 
such times the dust seeps through crevices and openings 
into the dwelling houses, settles on the furniture, vege- 
tation, shrubbery and soil, thereby doing material inju;ry 
to the property, and causing plaintiff to suffer continu- 
ous, sensible personal discoii^ort. 

5- The Coplay Cement Manufacturing Company, 
one of the defendants, is a Pennsylvania corporation, en- 
jgaged in the manufacture of cement; the real estate 
owned by the company consists of three hundired acres of 
land, situate partly in the Township of Whitehall, and 
partly in the Borough of Coplay, Lehigh County, Penn- 
sylvania. Mills B and C are located north-northwest of 
the borough. 

6. The Harbison- Wialker Refractories Company, a 
Pennsylvania corporation, was at the time of the filing of 
the bill, engaged in the manufacture of magnesite, and 
was the lessee of Mill B. On or about March 31, 1918, 
the company ceased manufacturing magnesite, and (aban- 
doned or withdrew from the leased premises. 

7. The cement company began the manufacture o!f 
cement in 1866; in 1905, it had a capaidity of four hundred 
and fifty thousand barrels annually, increiafiing the same 
by improvements and enlargements until in 1916 the 
capacity was one million, eight hundred thousand barrels 
annually; the plant is operated approximately seventy- 
five per cent, capacity. 

8. Mills B tand C are located in a depression, the 
land gradually receding from the mansion house of plain- 
tiff towards Mill B and C. 

9. The first oement plant was located on above 
tract; the population of the community adjacent thereto 
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was then approximately five hundred to eight hundred 
people; the present population is approximately thirty- 
five hundred people. 

10. The term Coplay gradually developed towards 
the tract owned by the company, and in other directions. 

11. Limestone and icement xock required for the 
manufacture of cement, are found and quarried upon the 
tract, and are natural resources thereof. 

12- CaaJ and fuel required and essential to the 
manufacture of cement, are not found on the tract, and 
are not of its natural resources, but are broug'ht upon the 
tract and into the plant. 

13. The injury to property complained of by plain- 
tiff is material and substantial. Plaintiff land his family 
suffer undue personal discomlfort. 

14. The defendant cement company is engaged in a 
lawful business; the matters complained of in the bill 
can be remedied by defendant company without the pro- 
hibitive expenditure of money. 

ARGUMENT. 

Plaintiff and the Coplay Cement Mianufacturing 
Company, one of the defendants, are the owners of ireal 
estate in the Borough of Coplay, County of Lehigh and 
State of Pennsylvania. On the real estate of plaintiff 
has been erected a mansion house ojocupied by plaintiff 
i^nd his family; and several tenant houses occupied by 
tenants. The houses, used for residential purposes only, 
are located eleven hundred to fifteen hundred feet from 
the mills 'of the deffendant company. In the process of 
the manufacture of cement dust, smoke and impalpable 
powder is discharged from the mills, and deposited on 
.real estate of plaintiff, and penetrates into the houses 
thereon located, to the injury and diamage thereof, and 
the personal discomfort of occupants of the same. 

A dii,ty imposed «on the defendant is to operate its 
plant, having due regard for the rights of plaintiff in the 
use and enjojTnent of his property, without injury ex- 
cepting under special circumstances. Henderson, J., in 
Farver v. American Car and Foundry Company, 24 Pa. 
Sup. Ct-, Page 583, state the proposition as follows: ''The 
right of the plaintiff to the use and enjoyment of his own 
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property cannot be questiloned. The general obligation of 
the defendant to use its property as not to injure others 
is equally clear. Its right to injure its neighbor only 
exists under special circumstances arising from necessity 
in the enjoyment df its own property. 'The defendant's 
right to injure another's land at all to any extent is an 
exception, and the burden is ^always upon him to bring 
himself within it.' Pfeiffer v. Brown, 165 Pa. 367. To 
secure exemption render the exception referred to, it must 
be made to appear that the injury complained of results 
from the natural use and enjoyment of the defendant's 
property. With this exception, every owner holds his 
property on the implied obligation that he will so use it 
as not to. prevent another owner from enjoying the use of 
his property. This principle was said in Dennis v. Eok- 
hardt, 3 Qrant, 390, to be essentiial to the maintenance of 
civilization itself. The use of property beyond this limit 
resulting in injury of a substantial character preates a 
nuisance. The defendant is not engaged in the exercise 
of a public franchise, and its charter gives it no greater 
right tbaa would belong to an individual; nor does the 
fact that it is largely engaged in business secure to it an 
immunity not belonging to one operating less extensive- 
ly. It is doubtless true that the business in which the de- 
fendant is engaged is of great public importance, but it 
has no standing different from that of other manufactur- 
ing enterprises. It is a private bnsinoss conducted for 
private gain, and under absolute control of the owner. It 
is promoting its own interests in its own way. The in- 
vestment of a large amount of money does not secure the 
right to injure one having a comparatively small estate, 
nor does the erection o/ extensive works justify the vio- 
lation of another's right: Penna. Lead Co.'s App., 96 Pa. 
116; Evans v. Beading Chemical Fertilizing Co., 160 Pa. 
209; Robb v. Carnegie, 145 Pa. 334; Gavigan v. Atlantic 
Refining Co., 186 Pa. 604; Campbell v. Bessemer Coke Co. 
23 Pa. Superior Ct., 374." 

In the use of a property to the injury of another, 
what use thereof will constitute a nuisance under the 
circumstances f 

*'A nuisance may generally be defined as anything 
that works or causes injury, damage, hurt, inconvenience, 
annoyance, or discomfort to one in the enjoymeni; of his 
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legitimate and reasonable rights of person or property; 
to that which is unauthorized, immoral, indecent, offen- 
sive to the senses, noxious, unwholesome, unreasonable, 
tortious, or unwarranted, and which injures endangers 
or damages one in an essential or material degree on, or 
which materially interferes with, his legitimate rights to 
the enjoyment of life, health, comfort or property, real or 
personal. A nuisance may exist not only by reason of 
doing an act, but also by omitting to perform a duty.'* 
Law of Nuisances, Joyce, Page 2, Paragraph 2. 

Smoke in itself is not a nuisance, but becomes such 
when it causes substantial discomfort and inconvenience 
to others, or materially diminishes the value of adjoining 
property. Wood in Volume 1, page 686, section 505, in 
his work on nuisances, states the proposition as follows: 
•* Smoke alone may constitute a nuisance, but in order to 
have that eflfect, it must either produce a tangible injury 
TO property, as the discoloration of buildings, injury to 
vegetation, the discoloration of furniture, the deposit of 
cinders theren, the discoloration of clothes himg up to 
dry, the discoloration of goods of any kind, and in fact, 
any tangible injury to property, real or personal, or it 
must sensibly impair its comfortable enjoyment.^' 

Joyce, Law of Nuisances, page 179, section 137, 
states the following elements as essential to make smoke 
a nuisance: ** Smoke is not a nuisance per se. To consti- 
tute it a nuisance it must be such as to produce a tangible 
and appreciable injury to neighboring property, or such 
as to render it specially uncomfortable or inconvenient, 
or to materially interfere with the ordinary comfort of 
human existence. There must be an annoyance there- 
from to a substantial degree. The inconvenience must not 
be merely fanciful or one of mere delicacy or fastidious- 
ness, but must be one which materially interferes with the 
ordinary comfort, physically, of human existence. The 
law does not regard trifling inconveniences; everything 
must be looked at from a reasonable point of view, and in 
an action for nuisance caused by noxious and unwhole- 
some smokes and smells the injury to be actionable must 
be such as to visibly diminish the value of the property 
and the comfort and enjoyment of it.'^ 

In Cleveland v. Citizens' Gas Lierht Companv, 30 
New Jersey Equity, 201, on page 205 (88 Atl. Kep., 957) a 
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suit for injunction to restrain the defendants from erect- 
ing or carrying on their gas works, the court stated the 
principle as follows: ''Any business, nowever lawful, 
which causes annoyances that materially interfere with 
the ordinary comfort, physically, of human existence, is 
a nuisance that should be restrained; and «moke, noise 
and bad odors, even when not injurious to health, may 
render a dwelling so uncomfortable as to drive from it any 
one not compelled by poverty to remain. Unpleasant 
odors from the very constitution of our nature, render us 
uncomfortable, and, when continued or repeated, make 
life uncomfortable. To live comfortably is the chief and 
most reasonable object of men in acquiring property as 
the means of attaining it, and any interference with our 
neighbor in the comfortable enjoyment of life is a wrong 
which the law will redress. The only question is, What 
amounts to that discomfort from which the law will pro- 
tect! And in describing the criterion for detonnining 
whether or not a particular use of property is a nuisance, 
he further said: *'The discomforts must be physical, not 
such as depend upon taste or imagination. But whatever 
is offensive physically to the senses,and by such offen- 
siveness makes life uncomfortable, is a nuisance; and it 
is not the less so because there may be persons whose 
habit and occupations have brought them to endure the 
same annoyances without discomfort. Other persons or 
classes of persons whose senses have not been so harden- 
ed, and who, by their education and habits of life, retain 
the sensitiveness of their natural organization, are en- 
titled to enjoy life in comfort as they are constituted. The 
law knows no distinction of classes, and will protect any 
citizen, from wrongs and grievances that might perhaps 
be borne by others without suffering or much incon- 
venience. * * * * This, then, is the question before 
me: Whether the proposed works of the defendants would 
produce such annoyance as would render such families, 
composed of women and children, as well as men, uncom- 
fortable, not whether men accustomed to follow their oc- 
cupations in places where they are surrounded, and un- 
avoidably, by much that is offensive may not be so accus- 
tomed to odors of like nature as not to be annoyed by 
these. ^^ 

Applying the foregoing principles, leads us to con- 
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dude that a nuisance exists; that the injury to property is 
tangible and appreciable, materially and substantially in- 
terfering with the ordinary comfort of human existence, 
the comfortable enjoyment of plaintiff's property; de- 
fendant would therefore be liable for damages in an ac- 
tion at law: Bobb v. Carnegie, 145 Pa. St., page 324; 
Gavigan v. The Atlantic Refining Company, 186 Pa. St., 
page 604. 

Equity, however, will not interfere unless certain 
other essentials of jurisdiction are present — irreparable 
injury or mischief; no adequate remedy or redress at law 
wherein the damage can be admeasured; no adequate com- 
pensation in damages; where the exercise of equity juris- 
diction will prevent a multiplicity of suits; oppressive, 
l)rotracted, expensive and interminable litigation; to pre- 
vent serious injury to health; in case of imminent danger; 
or where a nuisance is continuing or constantly recurring: 
Joyce, Law of Nuisances, page 592, section 415. 

In the matter before us we have two elements of com- 
plaint: sensible personal discomfort, and material injury 
to property. The right to relief for personal disco^nfort 
depends on varying facts and circumstances, and if not 
free from doubt, a plaintiff would be relegated to his 
remedy in an action at law, but Evans v. Fertilizing Com- 
pany, 160 Pa. St., page 227 is authority for the proposition 
that the same rule is not applicable to material injury to 
property. Judge Endlich in the opinion filed in the case 
referred to, which upon appeal was aflSrmed by the Su- 
preme Court, uses the following language: **That it sen- 
sibly diminishes the capacity of the plaintiff's property 
for ordinary use and enjoyment, and materially impairs 
its value, by destroying physical comfort and menacing 
health, and is, therefore, actionable at law, cannot be rea- 
sonably questioned, being, indeed, involved in the de- 
claration that it is a nuisance per se. That the injury is 
continuous and that, therefore, the remedy at law could 
not be made effective, except by a multiplicity of suits, is 
manifest. Hence, there is shown every element calling for 
equitable interference; wrong, nuisance, and injury to 
property rights, irreparable at law. Neither, though this 
nuisance would seem clearly to be a public one, can it be 
pretented that the injury to plaintiff is not special, but 
such only as the public in general sustains. True, persons 
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traveling on the nearby turnpike road and railway are 
nauseated and annoyed, mnch in the same manner as the 
plaintiff is in her dwelling, though, of course, not as fre- 
quently or continuously. But the traveler is not thereby 
injured, as the plaintiff is, in his property rights, and no 
matter how many property holders besides her sustain a 
like injury to their properties, their injury is special to 
them and each of them as hers is special to her." 

While in the opinion just cited, the matters com- 
plained of in the bill constituted a nuisance per se, the 
difference is in the proof, not in the remedy. In the one 
case the wrong is established by the mere proof of the 
act; in the other, not only proof of the act is rf>qiiirod, but 
also its consequences: Dennis v. Eckhardt, 3 Grant, 392. 
A proven nuisance and a nuisance per se are equally 
amenable to the law. 

Defendant contends that even though material dam- 
age or undue personal discomfort is shown, the bill must, 
nevertheless, be dismissed, as defendant was engaged in 
developing the natural resources of its property; and in 
support of the proposition cites Pennsylvania Coal Com- 
pany V. Sanderson, 113 Pa. St., page 126. It may be ob- 
served the Supreme Court has not extended the doctrine 
of this case, but has confined it to the narrow limits of its 
own facts. The injury suffered by plaintiff in the Sander- 
son case arose out of the development of natural resources 
found on defendant's own property the discharge of the 
water found on the property and complained of was 
a necessary incident to the complete development of 
the natural resoinrces of the property. It is well known 
that cement cannot be produced from limestone and ce- 
ment stone aloxie, but that certain other elements, not 
among the natural resources of the property, are neces- 
sary and required. Endlich, P. J., in Evans v. Beading 
Chemical Fertilizing Company, 160 Pa. St., page 314, 
hereinbefore referred to, states the proposition as fol- 
lows: ** Every man has the right to the natural use and 
enjoyment of his own property, and if, whilst lawfully in 
such use and enjoyment, without negligence or malice on 
his part, an unavoidable loss occurs to his neighbor, it 
is damnum absque injuria: Pa. Coal Co. v. Sanderson, 113 
Pa. 126, 146. The context of the opinion in which this ut- 
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terance occurs, Bhows that natural use and enjoyment 
means such development of its resources, and such cus- 
tomary and appropriate employment of the property it- 
self as is needful for its complete utilization, according 
to its inherent qualities or contents and its surroundings, 
and does not include, in any other case, the bringing upon 
it, artificially, of substances not naturally found there. 
The complement of this rule is, that, as to anything be- 
yond such natural use and enjoyment of his property, 
without negligence or malice, every citizen holds his 
property subject to the implied obligation that he will use 
it in such way as not to prevent others from enjoying the 
use of their property: State v. Yopp, 97 N. C. 477; 2 Am. 
St. R. 305. Sic utere tuo ut alienum non laedas, — a rule 
approved and applied in Dennis v. Eckhardt, 3 Gr. 390; 
Howell V. McCoy, 3 Rawle, 256; Hutchinson v. Schimmel- 
feder, 40 Pa. 396 Pa. Lead Co.'s Ap., 96 Pa. 116; Pa. Coal 
Co. V. Sanderson, 113 Pa. 126, and a multitude of other 
cases. 

A use of his property by one in excess of the limita- 
tions resulting from the conjoint operation of these prin- 
ciples, must, if continuous (Sparhawk v. Ry. Co. 54 Pa. 
401, 421) and injurious, i. e. accompanied by damage 
(Rhodes v. Dunbar, 57 Pa. 274, 291) of a substantial char- 
actor (Price V. Grantz, 118 Pa. 402, 413) necessarily be 
a nuisance: Dennis v. Eckhardt, supra, page 391. If it is 
such to the right of the public at large, it becomes a 
crime; if to the rights of individuals only or specially to 
them in addition to and distinct from the public offense 
(Sparhawk v. Ry. Co. supra; Bunneirs Ap., 69 Pa. 59), 
it creates a liability for compensation, and, under certain 
conditions, to equitable restraint.** 

Defendant also contends no injunction will lie be- 
cause the matters complained of in the bill are matters 
brought about by a combination of circumstances by rea- 
son of the fact that other cement plants located within a 
distance of fifteen to tweny miles east and west of the 
plant operated by defendant, in consequence whereof 
there is such a co-mingling of the smoke, dust and im- 
palpable powders of the various cement plants that no 
one can differentiate between the several plants as to the 
liability of each individual plant for the matters com- 
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plained of in the bill. Having found plaintiffs sustained 
damage by reason of the nuisance complained of in the 
bill, we are of the opinion that all who participate in the 
maintenance of the nuisance complained of, are liable. 
The principle involved is expressed in Joyce, Law of 
Nuisances, page 39, Section 23, as follows: **The acts of 
several persons together may constitute a serious injury 
and a nuisance which the court will restrain even though 
the amount of obstruction caused by any one of them 
might not, if it stood alone, be appreciable or sufficient to 
give any ground of complaint. ' ' 

Defendants also contend that the injuries complain- 
ed of, affecting the personal comfort of the plaintiff, must 
be injurious to health; the converse of this proposition 
has been stated as follows: Joyce, Law of Nuisances, page 
210, section 166, **It is not necessary to entitle a com- 
plainant to the interference of a court for his protection 
that odors or gasses should actually produce disease or be. 
unwholesome. If they are offensive and disagreeable in 
8uch a manner as to render life uncomfortable, it is suf- 
ficient. Nor is it necessary that an owner should be 
driven from hi» dwelling as a result thereof. The annoy- 
ance or injury might be such as would affect a person of 
average mental or physical condition: In Appeal to the 
Supreme Court of Ladies Decorative Art Club, 10 Sadler 
Pa. Supreme Ct., page 150. 

A discussion of the facts in the matter before us 
relative to the Harbison-Walker Refractories Company is 
not required, as the matters complained of in the bill have 
been obviated by the company since the bringing of this 
suit by removal or abandonment of the premises; this 
being so, no injunction will be issued: Miller v. Edison 
Electric Illuminating Company, 66 App. Div. New York, 
page 73. 

The plaintiff asks for an injunction; the court fully 
recognizes the seriousness of granting such injunction. 
The property rights involved herein and affected thereby, 
amount to millions of dollars; on the other hand, we 
must not lose sight of the fact that thousands of residents 
in the so-called cement belt of Pennsylvania, not employ- 
ed by cement companies in the cement belt, are compelled 
to suffer personal and physical discomfort and injury to 
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property, and thus are also entitled to consideration and 
relief. 

We are convinced the matters complained of may be 
eliminated by defendant company without a prohibitive 
outlay of money; we are therefore not inclined to inmie- 
diately issue an injunction restraining the company from 
carrying on the business engaged in. We will, therefore, 
direct that before a restraining order issue, a decree be 
so framed whereby defendant company may abate the 
nuisance complained of within a reasonable time under 
the circumstances; upon failure to do so, a,decree to issue 
restraining defendant company from operating its plant 
until the nuisance complained of, be abated. 

CONCLUSIONS OF LAW. 

1. Plaintiff is entitled to the free use and enjoyment 
of his property without undue damage and without in- 
terference as to the comfortable use and enjoyment of it 
by defendant. The matters complained of in the bill 
amount to a nuisance, for the abatement of which, plain- 
tiff is entitled to equitable relief. 

2. The manufacture of cement as heretofore carried 
on by defendant, materially damages plaintiff's property, 
and unnecessarily interferes with the comfortable use and 
enjoyment thereof. 

3. Defendant is givisn a reasonable time in which to 
abate the nuisance complained of. Upon failure to abate 
the nuisance, an injunction restraining defendant from 
continuing the operation of its cement plant to be grant- 
ed. 

DECREE. 

And now, to wit: June 28, 1920, The cause came on 
to be heard at this term, and was argued by coimsel; and 
upon consideration thereof, it is ordered that counsel for 
parties interested draw and submit a decree in conformity 
with the Finding of Facts and Conclusions of Law here- 
in this day filed. 
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SEISLOVE V. ETTINGER. 

Evidence — New Trial— Arrest of Judgment-^Judgmeni^ n. 

0. V. 

Where there is a conflict of testimony. Judgment non obstante 
veredicto cannot be entered. 

On a motion in arrest of Judgment, only error appearing on the 
fftce of the record can be considered. 

Where there are questions of fact, which have been adequately 
presented to the Jury, a new trial will not be granted. 

In the Court of Common Pleas of Lehigh Comity. 
No. 108 April Term, 1915. Qaude C. Seislove v. Alfred 
H. Ettinger. Assumpsit. Rule for New Trial, Motion 
for Judgment, n. o. v., and Motion in Arrest of Judgment. 
All discharged or dismissed. 

Dewalt & Beno, and Dallas Dillinger, for Plaintiff. 
Butz & Rupp, and Morris Hoats, for Defendant. 

Groman, P. J., March 3, 1919. Suit in assumpsit was 
brought in the above entitled case whereby plaintiff seeks 
to recover damages from defendant for the non-perfor- 
mance of the terms of a written lease; defendant denying 
the making of such lease. The jury rendered a verdict 
for the plaintiff for $4200.00. Defendant moved for rule 
for judgment non obstante veredicto, in arrest of judg- 
ment, and a new trial. At the trial, defendant asked the 
court for binding instructions, which were refused. Was 
this error, and by reason thereof, should judgment non 
obstante veredicto now be entered? As we understand the 
rule applicable to the entry of judgment non obstante 
verdicto, such judgment should be entered only where 
binding instructions were justified; a conflict of evidence 
in a material fact, however, precludes the entry of judg- 
ment non obstante veredicto against the verdict: Duffy's 
Appeal V. York Haven Water and Power Co., 233 Pa. St., 
page 307, (1911). Was there a conflict of evidence? It 
was contended at the trial that defendant executed dupli- 
cate leases to be forwarded to Harrisburg, Pennsylvania, 
for execution by Claude C. Seislove, but that defendant 
was not informed of the execution of the leases by Claude 
S. Seislove; nor was a duplicate copy of the lease return- 
ed to defendant, and that, therefore, the leasing was hot 
consummated. The plaintiff contended that the leases 
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were to be forwarded to Hamsbnrg, Pennsylvania, to 
Claude C. Seislove for execution, and the duplicate lease 
which defendant was to have, was to remain in the pos- 
session of Bay Seislove for reasons stated by defendant. 
On this point we have the following testimony by Bay 
Seislove, page 131, notes of testimony: 

Q. What was the conversation between you and 
Ettinger? A. The time that I signed them? 

Q. The time you signed the paper? A. I came up 
in the morning, I said **I am here now, will we sign the 
papers.'* He was mowing the grass and I sat on the 
grass. He said: **I will go in and get the papers before 
Qeorge Ettinger 's wife comes.'* He said **Let us go over 
here, so she don't see us." I said **You don't need to be 
afraid of what you want to do," so we went on the side 
porch and there he signed the two papers, and I said ''I 
will send them to Claude to have them executed" and he 
said ''alright." 

Q. Anything else? A. He said ''I hope everything 
is alright." 

Q. Is that all that was said? A. Yes, that is all that 
was said at the time. 

Q. Did you see Mr. Ettinger after that? A. Yes, sir. 

Q. When did you see him afterwards? A. About a 
week or ten days afterwards. 

Q. What tf anything did you say then? A. That is 
the time I met him in front of Young's Hardware Store, 
near Helfrich-Bohner's; he asked how my health was, I 
said **I feel weak in my legs," I said **I sent the lease to 
Harrisburg, and no doubt they are here." He said ''In 
case they ask me for a lease," before he said that he said 
"If they ask me for a lease I can say I have nothing -in 
my possession, you keep the copy, that is the duplicate." 

The weight to be given to the testimony and the in- 
ferences to be drawn therefrom as to the facts, was en- 
tirely within the province of the jury. We are not con- 
vinced that error was committed in refusing binding in- 
structions, or that judgment non obstante veredicto 
should now be entered. 

As to the motion in arrest of judgment, our attention 
was not called to any error appearing on the face of the 
record, thereby vitiating the proceedings, but the reasons 
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urgeci in arrest of judgment seem to rely altogether on 
the evidence and its sufficiency. The court cannot look 
into the testimony to aid in the disposition of this ques- 
tion. The question raised by this motion must relate to 
error only appearing on the face of the record: Aronson 
V. Cleveland and Pittsburgh Railroad Co., 70 Pa. St., page 
68 (1871); Schubkagel v. Dierstein, 131 Pa. St., page 53 
(1890); Commonwealth v. Hanley, 15 Pa. Sup. Ct., page 
271 (1900). On the strength of the foregoing authorities, 
motion in arrest of judgment should be dismissed. 

We then have the question of a new trial to dispose 
of. The defendant strongly urges **that there was no 
evidence of any kind which would support a verdict, '^ 
and this seems to be the gist of the argument for a new 
trial. If this statement can be sustained for want of evi- 
dence, a new trial should be granted. What then does the 
testimony disclose as to the plaintiff to warrant the con- 
clusions and inferences drawn by the jury? Was there 
testimony in the case which justified the jury in finding 
that a lease was entered into by the parties to this suitf 
The testimony hereinbefore quoted in the disposition of 
the question for judgment non obstante veredicto, if be- 
lieved by the jury, would be sufficient to warrant the find 
ing of the fact that a lease was entered into by the parties 
hereto. The question of non-compliance with the terms 
of it is not seriously denied, and the jury could find that 
fact from the testimony. Eelative to the question of dam- 
ages, the amount found by the jury is a reason advanced 
by the defendant for the granting of a new trial, and in 
support of the reason, defendant cited 2nd Thompson on 
Trials, Section 2608, page 1889, where the principle is 
stated as follows: ** Where the verdict which the jury re- 
turned cannot be justified upon any hypothesis presented 
bytheevidences, it ought obviously to be set aside. • • • 
• • This principle however belongs to cases where the 
damages sought to be recovered are liquidated. In suits 
for unliquidated damages where the jury gave a round 
sum, the amount of the verdict is in many cases neces- 
sarily the result of concession and compromise. In such 
cases the verdict will not be set aside, although the 
amount of the verdict itself raises a strong inference that 
it was arrived at as a result of striking an average. '^ Ap- 
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plying the foregoing principles,- we are not convinced 
that the verdict of the jury should be set aside on the 
ground urged. The defendant further contends that the 
question of fraud entered into the transaction, that, there- 
fore, the defendant could not be held liable. The question 
of fraud was submitted to the jury, and by them no doubt 
considered in reaching a verdict. It was a question of 
fact for the jury to determine under all the evidence. 

The case was tried and submitted to the jury very 
largely upon the theory of the defendant. The charge of 
the court was adequate as to points submitted by defend- 
ant, and covered the legal questions involved called to the 
attention of the court. The facts to be found and infer- 
ences to be drawn from the evidence, were for the jury. 
We are not convinced that a new trial should be granted 
for the reasons assigned by the defendant. In Gassam 
V. Beading, 202 Pa. St., page 238, the Supreme Court used 
the following language: ** Every suitor in a dispute in- 
volving life, liberty ,property or reputation is entitled to 
one trial but not to two.'* The defendant having had one 
trial, would not be entitled to a second unless the court is 
convicted of error. 

Now March 3, 1919, rule for new trial discharged; 
motion for judgment non obstante veredicto, and motion 
in arrest of judgment, dismissed. 



DUNN, ASSIGNEE, ETC., v. GIBSON. 

A. leased his dwelUng house to B. by lease dated April 9, 1912, the 
term was for one year and was to commence on May 11, 1912, with 
right to renew for a further period of one year. 'During the year 1919, 
A. sold his property to D. A's agent notified B. of the charge of own- 
ership and also that possession would be required by D. at the expira- 
tion of the present lease namely April 8, 1920. D. under the terms of 
the lease brought an action of ejectment on May 13, 1920. B. ask to 
be let into a defence, exception being taken to the notice on the ground 
that expiration, of the term was not properly stated. The Rule is dis- 
charged because the defendant was not in any way misled or deceived, 
the notice stating that possession would be required at the expiration 
of the term. 

In the Court of Common Pleas of Montgomery Coun- 
ty. No. 106, April Term, 1920. Rule to show cause wLy 
Judgment should not be opened. 
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Evans, High, Dettra & Swartz, Attorneys for Plain- 
tifF. 

J. P. Hale Jenkins, Attorney for Defendant. 

Opinion by Swartz, P. J., June 22, 1920. 

Henry W. Reinhart leased a dwelling house to the 
defendant George H. Gibson. The property is located at 
Melrose Park, this county. The lease is dated April 9, 
19] 2. The term was for one year and was to commence on 
May 11, 1912. 

The lease provided, ** unless either party hereto shall 
give to the other written notice for removal, at least three 
months prior to the end of said term, the lease shall con- 
tinue, upon the terms and conditions last in force, for a 
further period of one year, until terminated by either 
party hereto giving to the other, at least, three months 
written notice for removal, prior to the expiration of the 
then current term." 

The lease was signed by the said defendant, but not 
by the lessor Mr. Reinhart. 

This was sufficient to bind the tenant, who went into 
possession and continued to occupy the premises to this 
date. A lease signed and executed by the tenant and ac- 
o<^pted by the landlard sustains a judgment in an amica- 
ble action of ejectment entered under the agreements of 
the lease: — Schultz v. Burlock, 6 Pa. Superior Ct., 573. 

Mr. Dunn purchased the property, and the lease in 
question was assigned to him on December 6, 1919. Mr. 
Gibson from that time, paid the rent to the agent of Mr. 
Dunn. 

The notice that the lease would terminate, at the ex- 
piration of the current year, was served on Mr. Gibson on 
DocPTTiber 12, 1919. It read as follows: '*We wish to 
rotify you that the property now occupied by you at the 
above address, formerly belonging to Fred. G. Morgan- 
rotli hns boon solr] to Edward J. Dunn. 

Mr. Dunn will require possession of this property, at 
the expiration of the present lease, namely, April 8, 1920. 
He has instructed me to notify you, that he will take 
possession of tlio premises at this time, and has also noti- 
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fled us to continue collecting his rent until the lease ex- 
pires. ' ' ( Signed ) * ' J. T. JACKSON COMPANY, 

J. D. Ray, Secretary.*' 

Mr. Dunn, also on December 27, 1919, gave a written 
notice, under his own signature, stating that he wanted 
to be sure that the notice from Jackson & Co. has been 
served. He also informed Mr. Gibson, in this notice, that 
he would not renew the lease but intended to move into 
the property at the expiration of the lease, on April 8, 
1919. 

On May 13, 1920, Mr. Dunn notified the said tenant 
that he would begin proceedings to evict him, because he 
failed to vacate at the expiration of his term. 

On June 1, 1920, Judgment was entered against the 
d<>f^ndant under an amicable action of ejectment as pro- 
vided in the lea^^e. 

The only exception to the proceedings, other than the 
failure of the landlord to sign the lease, relates to the 
error in the notice, which gives the date of the expiration 
of the term as April 8th, instead of May 11th, the correct 
time. 

The notice was given more than four months before 
the expiration of the term. The defendant admits that he 
was not misled by the error, that he was well aware that 
the term expired on May 11th, and not on x\pril 8th. 

In the notice that he received it was distinctly stated 
that he was to remove at the expiration of his term. There 
was no attempt to disturb him in his possession before 
May 11th, 1920. In fact, no action was taken for twenty 
days after that date, and he had ample time to seek a new 
home. 

He stands upon a technical error which did not de- 
ceive him. He has no defence on the merits or in law. 

The case of Jalass v. Young, 3 Pa. Superior Ct., 422, 
is directly in point. In that case there was a mistake by 
giving the expiration of the term as April 19, when the 
true date was March 19th. As in our case, the notice re- 
quired the vacation of the premises at the expiration of 
the term. The Court said: **The misstatement, as to the 
end of the term, could not mislead the tenant, who of 
course knew when the current year expired. It conform- 
ed, substantially, to the statutory requirements and was 
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served more than four months before the actual close of 
the year.'^ To the same effect is Wanger v. Raymond, 
104 Pa., 33. In that case there was also a mistake in date. 
True, it was **a manifest blunder," but the Court ruled; 
— ^**It was explicit and clear, however, in this that pos- 
session was demanded, at the expiration of the lease. This 
was sufficient." 

When the defendant received the notice he was ad- 
vised that Mr. Dunn was the owner of the premises by 
purchase. The defendant recognized the new landlord by 
paying the rent to him. He had notice from Mr. Dunn 
himself, as early as December 27th, that the latter was 
the owner of the property and also that he intended to 
occupy the same at the expiration of the tenant *s lease. 
He again stated that he wanted the premises at the ex- 
piration of the tenant 's term. 

And now June 22nd 1920, the rule to open the judg- 
ment is discharged. 



MILLER ET AL. v. JOHNSON ET AL. 
Joint County Bridge — Power to Close Such Bridge Undergoing 
Repair — Discretion of Counfy Commissioners — Interruption of 
Public Service by Reason of the Closing of a Bridge — Public 
Service Commission, 

The County Commissioners have lawful authority, in the exercise 
of the duties cast upon them by the Statutes regirtatlng inter-county 
bridges, to make such repairs and should it be necessary for the pur- 
pose of properly making such repairs to close the bridge temporarily 
and for a reasonable time. 

The duty rests upon the County Commissioners in such cases to 
determine in the exercise of their official judgment and whether such 
tempoi'ary closing is necessary. 

Unless the decision of the County Commissioners is so plainly, 
manifestly and egregiously wrong that it can be pronounced an abuse 
of discretion, the Court ought not by injunction to set it aside, sub- 
rtituting its Judgment in the place of the official Judgment of the Com- 
missioners. 

Notwithstanding the fact that the plaintiffs had a certificate of 
public convenience for the operation of their vehicles in the carriage 
of passengers over a road which embraces an inter-oounty bridge, the 
Public Service Commission, under the Act of 26 July, 1913, P. L. 1374, 
did not acquire Jurisdiction over the highways to be used by the plain- 
tiffs in the carriage of their passengers so that the authorities charg- 
ed with the care of such highways may not close them temporarily to 
make repairs without applying for and obtaining the permission of the 
Public Service Commission so to do. 
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In the Court of Common Pleas of Washington Coun- 
1y. Sitting in Equity. No. 2727 Equity Docket. Motion 
for preliminary injunction against the County Commis- 
sioners of the Counties of Washington and Westmoreland 
to restrain them from closing the Donora-Webster Inter- 
County Bridge. 

D. M. Anderson, Adieson & Cruraiine, for the pkin- 
tiffs. 

Alvin E. Doonan, County Solicitor for Washington 
County. William S. Rial, County Solicitor for Westmo^re- 
land County, for defendants. 

Brownson, J.: The bridge over the Monongahela river, 
extending from DoiK>ra in Washington county to Webster 
in Westmoreland county, is an inter-county bridge 
built by said two counties and the boards of County Com- 
missioners thereof are jointly charged with its mainten- 
ance and repair. They are now engaged in making re- 
pairs of this bridge. The plan of these repairs includes 
tlie construction of concrete flooring upon t!ie bridge ap- 
proaches. The commissioners have given public notice 
that during the construction of this flooring the bridge 
will be closed to vehicle travel, and the plaintiffs who are 
operating a line of passenger motor omnibuses, upon a 
rou^o which passes upon and over this bridge, have ap- 
]>j;^d for a preliminary injunction to restrain the county 
commissioners and their contractor from so closing tlie 
bridjtre to public travel. 

Th^ plaintiffs set up, as the ground upon which they 
are entitled to equitable relief, that such interruption of 
voliiole traffic ^iU re-^'ult in the following injurious conse- 
(juences; (1) Plaintiffs are required by the certificate of 
public convenience granted to them by the Public Service 
Commission to maintain an uninterrupted service u])on 
the route aforesaid, and if they are prevented from so 
doinir by the closing of the bridge they may forfeit their 
certificate; (2) such interruption in the use of the bridge 
for th.e purposes of their business will cause them to suf- 
for a considerable loss of revenue; and (3) an interrup- 
tion of their passenger traffic will work groat inconveni- 
ence and detriment to tlie general public. 
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This proposed temporary closing of the bridge to 
vehicle traffic will not prevent the plaintiffs from operat- 
ing their transportation facilities upon any part of their 
prescribed route othor than the bridge itself; they may 
still run their onmibuses on either side thereof, so that 
passengers, alighting from an omnibus at one end of it, 
may walk across the bridge (which is not proposed to be 
closed to foot passengers) and take another onmibus, for 
the purpose of pursuing their journeys, after so doing. 
True, this would impose upon the plaintiffs increased 
operating expenses, making it necessary to hire two ad- 
ditional employes and to rent temporarily some storage 
accomodations at the Monessen end of their route, »and it 
would be somewhat inconvenient for the traveling public 
but it could be done. And if they should continue to serve 
the public to this extent we take it that (assuming that 
the bridge is lawfully closed temporarily to vehicles) the 
Public Service Commission would neither be disposed nor 
permitted to declare a forfeiture of their rights because 
they were thus, by causes beyond their own control, pre- 
vented from operating over the whole of their prescribed 
route, even if, in other circumstances, a forfeiture might 
be declared. 

In any event, however, it may be a question whether 
a private party can maintain a bill against the officers in 
charge of a highway for the purpose of preventing an in- 
terruption of such party's traveling, in common with the 
general public over the highway, even though it be alleg- 
ed that the consequentially resulting inconvenience and 
loss in his business will be one special to the plaintiff; see 
Gold V. Philadelphia, 115 Pa. 184, Phila. etc., Ry. Co. v. 
Philadelphia 11 Phila. 358; Naugle v. Nescopeck Twp.; 
255 Pa. 68. 

But, passing over the question of the standing of the 
plaintiffs to sue, let us consider whether it is proper, by 
injunction, to restrain the county commissioners from 
carrying out their plans. 

This bridge is under the charge and care of these 
boards of county commissioners. They are, as public of- 
ficers, in control of it. It is their official duty to determine 
when it needs repair, and what the nature of the repairs 
should be. If the flooring of either the bridcre proper or 
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the approaches need renewing^ they have the official dis- 
cretion to determine what kind of new flooring is requi- 
site to make it answer the requirements of public travel. 
And the time and manner of doing the work of thus re- 
pairing the structure are matters to be decided by them 
in the exercise of their official discretion. The commis- 
sioners have decided that the approaches of this bridge, 
consisting of viaducts leading at either end to the bridge 
proper which spans the river, ought to be floored with 
concrete upon the cartway thereof. Upon the advice of 
their engineer they have decided that, during the process 
of laying this concrete, and tmtil it shall have had time 
to set, it is necessary that the bridge shall be closed to 
vehicle traffic, in order to keep the concreting free from 
the interference of vibration with its setting properly, 
and they have accordingly directed their contractor so to 
close it. Upon the correctness of this decision, and the 
practicability or impracticability, by the use of certain 
precautionary measures, of properly constructing the 
concrete flooring while keeping the bridge open to travel, 
the evidence in the case is conflicting. The plaintiffs ask 
us to decide that the commissioners are wrong in their 
decision, and that it is practicable to keep the bridge 
open while the concreting is being done. 

It would seem to us that upon this question the 
weight of the evidence does not preponderate in the 
|)laintiffs' favor. But is it proper for the court to review 
such a decision made by the county commissioners, and 
to substitute its judgment upon such a question in the 
place of theirs? The discretion of public officers, acting 
within the limits of their authority, cannot be controlled 
by injunction: Throop on Public Officers, sec. 849, quoted 
in Oakford v. Shoatz, 19 Dist, K 1113, 1114; Gaines v. 
Thompson, 74 U. S. 347; Warfel v. Cochran, 34 Pa. 381; 
Roth V. Marshall, 158 Pa. 272, 274; Henderson Coal Co. v. 
Sadler, et al. No. 2678 Equity Docket, in this court. There 
fire many other authorities to the same effect. ** Equity 
can only interfere with the functions of the county com- 
missioners either for disregard of a positive duty as pre- 
scribed by statute or a clear al)use of discretion:" Brad- 
bury V. Burschell, 220 Pa. 439, 446, opinion of Newcom^> 
J., f^dopted by the Supreme Court. **Tf an officer nesrlects 
or refuses to enter upon the dischars:e of a duty which the 
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law imposes upon him, the courts will quicken or compel 
action by a writ of mandamus. If he goes beyond what 
the law requires, attempts that which is ultra vires^ or 
abuses his discretion in any manner, the courts will re- 
strain him by injunction. The ground intermediate these 
extremes is the legitimate range of oflScial discretion, 
within which the officer, on whom the law has cast a duty, 
may determine the manner of its performance: ''Mr. Jus- 
tice Williams in Roth v. Marshall, supra, at page 274. 

It is clear that these commissioners have lawful au- 
thority, in the exercise of the duties oast upon them;, by 
the statutes regulating such bridges, to make these re- 
pairs, and, should it be necessary so to do for the purpose 
of properly making the repairs, to close the bridge, tem- 
porarily and for a reasonable time, to that end. It is 
clear also that the duty rests upon them to determine, in 
the exercise of their official judgment and discretion 
whether such a temporary closing is necessary. In de- 
ciding that a closing is necessary in this instance the com- 
missioners are not shown to have acted in bad faith, or 
otherwise than in the exercise of their honest judgment, 
and in support of this judgment they have presented pro- 
fessional and expert- opinions. The fact that in the ori- 
.spinal contract for the doings of these repairs they stipu- 
lated that the contractor should at all times keep the 
bridge open for travel does not impeach thoir good faith 
in subsequently changing their views to the extent of 
coming to the conclusion that a closing dunng the con- 
creting work is necessary. Unless this decij^ion is so 
plainly manifestly and egregiously wrong that it can be 
pronounced an abuse of discretion, the court, under tite 
authorities above cited, ought not to set it aside, substi- 
tuting its judgment in the place of the oflKcial judgment 
of the commiR«'oners. Wo cannot so say under the evi- 
dence in this case. 

It is suggested, however, that when the Public Ser- 
vice Commission granted to the plaintiffs a certificate of 
public convenience for the operation of their vehicles m 
the carriage of passengers over a route which cmbrac-^s 
this bridge, the Commission not only acouircd jnrisdi^- 
tion over the plaintiffs in the matter of rcnrairinp: them to 
con»ply with their drrties in fhc premises, bu^ ?i1so ncoiiir- 
rd inripdirtion over tho hirfiw'^tvs to be us^^d bv thoni in 
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the carriage of their passengers, so that the authorities 
charged with the care of such highways may not close 
them temporarily to make repairs without applying for 
and obtaining the permission of the Public Service Com- 
mission so to do. It is argued that if without such per- 
mission this bridge be closed by the county commissioners 
for this purpose, whereby the plantiffs are for a few days 
prevented from maintaining upon this portion of their 
prescribed route the uninterrupted service which it is 
their duty to maintain under the Public Service Company 
Law of 1913, P. L. 1374, that law is to this extent render- 
ed inoperative, and hence the act of the county commis- 
sioners in ordering the bridge closed (for which they have 
not sought and obtained any permission from a Public 
Service Commission) is void and of no effect as applied 
to the plaintiffs. There is in the statute no express re- 
quirement that such permission shall be obtained, and we 
do not think it is implied. We discover nothing in the act 
manifesting an intention to repeal, modify or affect the 
operation, to any extent, of the other laws by which the 
control of highways is placed in the hands of other gov- 
ernmental agencies, except that the Commission is given 
jurisdiction of the manner in which public highways, and 
the tracks or other works of public service companies, 
shall be constructed and maintained at crossings. Had it 
been intended to grant any further jurisdiction over 
highways, and thus to limit the control over them vested 
in other authorities, undoubtedly there would have been 
in the act express provision to this effect. Nor can it in a 
just sense be said that when the highway authorities tem- 
porarily close a portion of a road because the proper ex- 
ercise of their duty to the public renders it necessary so 
to do, they thereby render inoperative so much of this 
statute as requires a ^carrier of passengers who operates 
omnibuses over it to maintain an uninterrupted service; 
such requirement must be given a reasonable construc- 
tion, and should be considered as contemplating that such 
a carrier, like the rest of the public, shall subordinate 
himself to the exigencies and necessities connected with 
and arising out of the doing of such reDair or reconstruc- 
tion work as the public interest demands shall be done. 

Upon the whole we do not think we would be justified 
in jrranting the injunction asked for. 
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And now, July 8, 1920, after argument and due con- 
sideration, the motion of the plaintiffs for a preliminary 
injunction is denied. 



FRILL V. JOHNSON ET AL. 

Decedent's Estate — Gift of Real Estate — Vested or Contingent 
—Partition, 

J. deeded property to G. in trust to pay the income to F. during 
her life, with power to sell with the consent of F. At her death, ' the 
property, if unsold, was to descend to the children of F., their heirs and 
assigns. One of the children died, leaving issue. F. died, and the 
property not having been sold, partition was asked for by the issue of 
the deceased child. On a case stated, Held: that under the deed the 
children of F. acquired a vested interest in the property at the time 
the deed was delivered to G; and that the interest of the deceased 
child passed to his issue, who have an interest in the premises and are 
entitled to partition. 

The power of sale did not make the gift to the children con- 
tingent, but merely made it liable to be divested if exercised prior to 
the death of F. 

In the Court of Common Pleas of Berks Count v. No. 
1 October Term, 1919. Case stated. 

Clins. W. Mattern, for Plaintiff. 
Caleb J. Bieber for Defendant. 

Opinion by Wagner, J., May 3, 1920. — In this case 
stated we have these facts: Emma E. Johnson and George 
H. Johnson, her husband, by deed dated August 20, 1903, 
conveyed to Henry C. Geisslor premises located at 1042 
North Fifth Street, Reading, Pa.: 

'*To have and to hold the said piece or par- 
cel of land with the appurtenances, hereby grant- 
ed, or intended so to be, unto the said Henry C. 
Geissler, his heirs and assigns, forever; in trust, 
nevertheless, and for the uses following, and 
none other tliat is to say, for the sole and separ- 
ate use of Tfosa C. Frill, the wife of Charles E. 
Frill, of "Reading, County and State aforesaid, 
for and during her natural life, and so as she 
alone, or such person as she shall appoint, shall 
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take and receive rents, issues, and profits there- 
of, and so as her said husband shall not in any 
wise inter-meddle; with power to the said Henry 
C. Geissler to sell and convey, in fee simple, the 
whole or any part of the aforesaid premises and 
appurtenances, to any person or persons, and for 
such sum or sums of money as the said Rosa C. 
Frill by writing under her hand and seal, and 
duly acknowledged at any time during her 
natural life may appoint and direct; and should 
the aforesaid described premises remain unsold 
at the death of the said Rosa C. Frill, it shall 
descend to, and become vested in fee, in the chil- 
dren of the said Rosa C. IVill, their heirs and 
assigns/' 

At the time of this conveyance, Rosa C. Frill had 
three children, Emma E. Johnson, John E. Frill and 
Gteorge Frill. Gteorge Frill died before his mother, Rosa 
C. Frill, leaving to survive him two children, George H. 
Frill, Jr., plaintiff, and John Frill. Rosa C. Frill died 
November 26. 1917, leaving to survive her two children, 
Emma E. Johnson and John E. Frill and the two grand- 
children aforesaid. The power to sell was not exercised 
during the lifetime of Rosa C. Frill. Subsequent to the 
death of his grandmother, the plaintiff brought an action 
of partition of the aforesaid premises. The parties to 
this proceeding request *4n case the Court finds George 
H. Fril, the plaintiff, is not entitled to partition, judg- 
ment is to be entered in favor of the defendants, otherwise 
judgment is to be entered in ffavor of the plaintiff." 

The determination of the case depends upon wheth- 
er the interest given to the children of Rosa C. IVill in 
said premises vested at the time of the delivery of the 
deed or only upon her death. If it vested at the time of 
the giving of the deed, then the interest of George Frill, 
one of the three children of Rosa C. Frill, upon his death 
passed to his two children of whom the plaintiff is one. 

There is nothing in the deed of trust that expressly 
indicates that George Frill or his children are not to take 
under the deed in case of his death prior to that of his 
mother. **The law leans to vested rather than to conting- 
ent estates, and the presumption is that a legacv is vest- 
ed: Carstensen's Est., 196 Pa. 325; Tathara's Est., 250 Pa. 
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269; NeePs Est., 252 Pa. 394; Rau^s Est., 254 Pa. 464:^' 
Marshall's Estate, 262 Pa. 145, 147. In Bair's Estate, 255 
Pla. 169, at p. 174, we have: '' *The law favors vest- 
ed rather than contingent estates and unless it clearly 
appears from the context or the circumstances of the 
case that a contingent interest was intended, the remaind- 
er will be regarded as vesting at the death of the testator 
and not at the expiration of the life tenancy:' Bache's 
Est., 246 Pa. 276 (279); Tatham's Est., 250 Pa. 269; See 
also McClure's Est., 72 Pa. 414." 

The test to be applied to determine the question 
whether an interest is vested or contingent is thus stated 
in Hood v. Maiers, 255 Pa. 128, on p. 131: **The question 
of vested or contingent is not to be tested by the certain- 
ty or uncertainty of obtaining the actual enjoyment; for 
that would make the character of the estate depend, not 
upon the terms of its creation, but on the form of the re- 
sult. Neither does it depend upon the defeasibility or 
indefeasibility of the right of possession; for many es- 
tates are vested without possession, as well as with, which 
are yet defeasible. If there is a present right to a future 
possession though that right may be defeated by some 
future event, contingent or certain, there is nevertheless 
a vested estate." See also Neel'vS Estate, 252 Pa. 394; 
Long's Estate, 228 Pa. 594, p. 599. 

It is plain that if the power to sell had not been given 
in the deed, that then there could hardly be any question 
but that the interest of the children became vested upon 
the giving of the deed. We would then have a life estate 
in Rosa C. Frill with a remainder over to her children. 

The defendants contend that because of this right to 
dispose of the property, the interest given to the children 
is continsrent and not vested. In President & Fellows of 
Harvard College v. Balch, 49 N. E. 543, the testator be- 
queathed the property to a trustee to invest and use the 
inf'ome to support, a son, the son to have power to dispose 
of the property by will in the family, with the provision 
that if not disposed of the whole sum remaining on the 
death of the son to be divided among the testator's other 
children. In that case it was held that the other children 
had a vested remainder subject to be divested by the exe- 
cution of the power. On page 544, the Court says: 
** These persons to whom the remainder was given were 
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determined and in being, and had a present capacity of 
taking the estate in remainder at the death of John Han- 
cock, if the life estate in Franklin had then terminated. 
There was no uncertainty as to who should take the re- 
mainder, and it was not limited to dubious, or uncertain 
persons. So, also, the time when the remainder would 
come into possession, unless divested, was one which must 
necessarily occur in the eflflux of time. It is true that in 
the will there is a provision that the trustee or Franklin 
might exercise a power which would divest the remaind- 
er. The power conferred upon Franklin was to dispose of 
the share in the family, but it is well settled that such a 
power of appointment does not prevent the vesting of an 
esate in default of an exercise of the power; and in such a 
case the estate vests, subject to be divested by the execu- 
tion of the power. There is no estate limited under the 
power until it is exercised, and the appointment made; 
and in default of the appointment the estate is vested 
although the power exists. There cannot be any doubt 
that the power in Franklin to dispose of the share by will 
in the family did not prevent the vesting of the remaind- 
er in Charles Lowell, or render it contingent. 4 Kent. 
Comm. 324; 2 Sugd. Powers, ch. 2, Sec. 4.'* 

In Reeder's Estate, 254 Pa. 85, the testator bequeath- 
ed the entire balance of his property, both real and per- 
sonal, to use as his wife saw fit, and if at her death any- 
thing should be left, said remaining property should be 
equally divided between his three children, naming them. 
There it was held that one of the three children who died 
during the lifetime of the wife had a vested remainder 
upon the death of the father, liable to be divested by the 
widow's consumption if she should have chosen to exer- 
cise the power given her to consume. See also Evan's Es- 
tate, 155 Pa. 646; Keene's Estate, 16 Dist. R. 538; Free- 
man's Estate, 33 C. C. R. 99; Hawkins et al. v. Bohling ot 
al., 48 N. E. 94; Dana v. Dana et al., 70 N. E. 49; Whit- 
man et al. V. Huefner et al., 108 N. E. 1054; Danforth v. 
Reed et al., 82 Atl. 699. 

We consider that under the deed the three children 
acquired a vested interest in the proprty under consider- 
ation at the time of the delivery thereof to Henry C. 
Geissler; that the interest of one of these children, Georgo 
Frill, upon his death passed to the plaintiff, his son; and 
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that the son has an interest in the premises. We there- 
fore direct judgment to be entered in favor of the plain- 
tiflF. 



ESTATE OF BENJAMIN F. HENRY, DEC'D. 

Trust — Termination of— Death of Husband — Divorce. 

Where a testator by his will created a trust in favor of his daugh- 
ter providing that the trust might be ended upon her becoming "widow- 
ed through the death of her present husband/' such trust should not 
be terminated when the daughter obtains a divorce from her husband, 
that not being the testator's intention. 

In the Orphans* Court of Lancaster County. Rule to 
show cause why trust should not be terminated. 

John E. Malone, for rule.- 

John A. Coyle, Contra. . 

July 14, 1920. Opinion by Smith, P. J. 

This rule was granted to permit Ida E. Caldwell, the 
petitioner, to show cause why the trust create in her be- 
half by the will of her fathef, Benjamin F. Henry, should 
not be terminated. 

The testator provided that the trust might be ended 
upon her becoming ** widowed through the death of her 
present husband, D. Roy Caldwell.** D. Roy Caldwell is 
not dead, but at Chambers in the Circuit Court of the 
First Judicial Circuit, Territory of Hawaii, on the 7th day 
of October, 1919, a decree of divorce was entered dissolv- 
ing the bonds of matrimony between Ida E. Caldwell and 
David R. Caldwell, to take effect from and after October 
17, 1919; The decree rests on the naked allegation in the 
petition of the libellant, Ida E. Caldwell, that David R. 
Caldwell *'for a continuous period of two years next last 

past has been habitually intemperate.** The only 

testimony offered was that '* David R. Caldwell is not in 
the military or naval service of the United States.** 

In the interpretation of a will it is a fundamental 
principle that the intention of the testator shall prevail; 
and this principle is not controverted because the will 
under oonsideration is interpreted differently from those 
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in Koenig^ 57 Pa. 352, and Lee's Estate, 207 Pa. 218, 
where it was held that divorces opeiiaite the termination 
of trusts during coverture as would have the deaths of 
the husbands. The testators' intentions, though referring 
to similar conditions, were expressed differently in those 
cases than that of the testator is in this one. That dif- 
ference is the key to the distinguishing feature. The will 
here learves nothing to speculation. The testator excludes 
all contingencies which might sustain a dissolution of tho 
trust except the death of D. Roy Caldwell. The exploit- 
ing of a grass widow is foiled by the testator defining the 
widow intended by him as one whose husband is dead. In 
saying, ** should my said daughter Ida become widowed 
through the death of her present husband, namely, D. 
Roy Caldwell, then the amount held in trust for her shall 
be paid over to her,'* the testator does not imply that the 
payment shall be made if the widowing is accomplished 
by ap artificial or schematic process. The inference is 
diametrically the reverse. The testator's dominating 
purpose was to perpetuate the trust as long as D. Roy or 
David R. Caldwell is living. The unqualified prerequisite 
condition to its termination is the death of D. Roy Cald- 
well; and it is not difficult to find a reason for his inten- 
sity in this regard. No doubt he recognized that it would 
be a mere bagatelle to defeat his intention if the death 
of D. Roy Caldwell was not made a sine qua non. As 
easily could it be done as getting drunk or indulging in 
a prolonged spree in Hawaii; and quite as easily after the 
trust had been shattered could D. Roy Caldwell and Ida 
E. renew their previous relations, or if agreeable to them 
remain apart and divide the funds which the testator in- 
tended to have conserved by the truBt,may be, in propor- 
tions agreed upon between them before the divorce pro- 
ceedings were instituted. It was the testator's plan to 
frustrate just such a possible happening by locking the 
fund in a trust as long as D. Roy Caldwell inhabited this 
mundane sphere. Such was his intention, and by so find- 
ing the vested interests of remaindermen who have not 
hnd and who, it seems, ought to have had their day in 
Court are not jeopardized. 

The rule is discharged; costs to be paid by the peti- 
tioner. 
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ESTATE OF RAYMOND KETCHLEDGE. 

Guardian and Ward — Services of Ward — Action Afoinsi 

Guardian, 

A guardian has no right to profit by the services of his ward; the 
ward may recover from his guardian for compensation paid him for 
services rendered by the ward to strangers. 

Petition for an laccount. Orphans' Court of Schuyl- 
kill County. 

R. S. Bashore for Petitioner. 
J. O. Ulrich, Contra. 

Wilhelm, P. J. May 24, 1920. On the twenty-first day 
of October, 1912, Frederick E. Hoppes was appointed 
guardian of Raymond Ketchledge, who attained his ma- 
jority on the twenty-third day of March, 1918. And this 
is a petition on the part of the ward to compel his guar- 
dian to file an account, giving a statement of all the assets 
which came into the hands of the guardian. 

The answer of the guardian is that there is no money 
in his hands belonging to his ward, because he never re- 
ceived from any source any money belonging to Raymond 
Ketchledge, and has nothing in his hands for which he 
should file an account. 

When Raymond Ketchledge was about sixteen years 
of age, Frederick E. Hoppes suggested to the minor that 
a guardian should be appointed in order to protect the 
earnings of the minor from the grasping hand of a ne^er- 
do-well father. And with this end in view he accompani- 
ed the minor to the office of a lawyer who prepiured the 
papers necessary to secure the appointment of a guardian, 
who presented the same to court, which resulted in the 
appointment of Frederick E. Hoppes as guardian of Ray- 
mond Ketchledge. 

On the same day the bond of Frederick E. Hoppes as 
guardian was approved by the court. Subsequently Fred- 
erick E. Hoppes, the guardian contracted with a firm con- 
sisting of Emanuel Hoppes and F. E. Hoppes, who were 
operating a farm, for the services of the ward at the rato 
of one hundred and fifty dollars per year, and the minor 
entered the services of the firm in pursuance of said eon- 
tract, and continued to work on said farm during: th(» yeiu* 
following. Tt appears that the farming operation was eon- 
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ducted upon the place occupied by the guardian, and the 
ward lived with his guardian. It appears also that Eman- 
uel Hoppes, at a time subsequent to the contract concern- 
ing Raymond Ketchledge^s work, by a statement made to 
his partner, declined to further recognize the employment 
of the ward, but Raymond Ketchledge continued to work 
on the farm during the whole of the year. 

The testimony further shows that the guardian hired 
out his ward to neighboring farmers, and received his 
wages from several persons for whom the ward worked. 

All of the above facts do not seem to be in dispute. 
It follows therefore that this guardian has in his posses- 
sion, or ought to have, the wages received for his ward's 
services from neighboring farmers, and the money due 
upon the yearly contract of which he should file an ac- 
count. 

A guardian has no right to profit by the services of 
his ward. Beam's Appeal 96 Pa. 75. Aiid a ward is en- 
titled to compensation for valuable services rendered a 
stranger. Ibid. 

A guardian can bind out his ward and enter into con- 
tracts for him, such as hiring out his work to others and 
receiving the price of his labor, and a ward can recover 
from his guardian for services of labor performed during 
his minority. And when a guardian has received compen- 
sation arising from hiring out the work of his ward to 
others, he is bound to give an account of all his transac- 
tions on behalf of his ward, and to answer for losses occa- 
sioned by his willful default or negligence. Denison v. 
Comwell, 17 S. & R. 374. 

In this proceeding it is not necessary to determine 
what amount, if any, is due from the guardian to the 
ward. It is sufficient, if it is ascertained that there were 
transactions on behalf of the ward that show that the 
guardian received or ought to have received money be- 
longing to his ward's estate, to require him to file an ac- 
count. And the exact state of the transactions and th(^ 
amount due upon them can properly be inquired into 
upon the au,dit of the account. 

And now. May 24, 1920, Frederick E. Hoppes is di- 
rected to file a just and true account of all his transac- 
tions on behalf of his ward Raymond Ketchledge on or be- 
fore the 7th dav of June. 1920. 
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NOLAN'S ESTATE. 
Decedent's Estate — Distribution — Widow's Allotment of Ssr 
ooo — Death of Widow Without Having Claimed Allotment- 
Right of Widow's Heirs to Have Same Set Apart for Their Bene- 
fit, 

Under the Interstate Act of June 7, 1917, P. L. 429. section 2 (a), 
when a husband dies intestate leaving a widow, but no issue, the share 
to which the widorw becomes entitled vests in her absolutely as an in- 
heritance, and on the death of the widow, intestate, passes to her next 
of kin. 

In such case her next of kin are entitled to have $5,000 in value 
of the husband's estate appraised and set apart for their benefit, al- 
though no claim therefor was made by the widow in her lifetime. 

Petition for appointment of appraisers. In the Or- 
phans' Court of Lackawanna County. No. 769. Year 
1920. 

Donahoe & Helfriegel, for Petitioners. 
P. E. Kilcullen, Contra. 

Sando, P. J., July 23, 1920. — The petitioner is next of 
kin of Mary Nolan, who died intestate and without issue 
on the 12th day of October, 1918, at 12 o'clock noon, and 
who at the time of her death was the widow of Anthony 
Nolan, who pre-deceased his wife about two hours; he 
having died at 10 o'clock a. m., on October 12, 1918. 
Anthony Nolan died intestate and without issue. 

The prayer of the petition is for the appointment of 
appraisers for the purpose of setting apart and apprais- 
ing five thousand dollars ($5,000) in value of the real es- 
tate of Anthony Nolan, deceased, for the benefit of Mary 
Nolan, widow and her next of kin. 

The answer filed, which is in the nature of a demur- 
rer, is to the effect that this claim must be disallowed, in 
that the widow made no demand in her lifetime. 

The Intestate Act of June 7, 1917, P. L .429, section 
2 (a), is article 2 of section 1 of the Act of April 8, 1833, 
P. L. 315, as amended by the Acts of April 1, 1909, P. L. 
87, and July 21, 1913, P. L. 875, further amended so as to 
apply expressly to husband as well as wife, so as to be 
limited in cases of actual intestacy, and so as to make the 
estate of the surviving spouse labsolute in real as well as 
personal property. 
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The share or interest to which a person may be en- 
titled under the statute passes as an inheritance. The 
rights of the parties were fixed at death: Reese's Estate, 
15 Luz. Leg. Reg. Rep. 307. It is not an exemption Act, 
but relates to descent and distribution: Gilbert's Estate, 
227 Pa. 648, and merely enlarges the estate given to the 
widow, by providing for her a special distributive share, 
and in no other respect changes the law: Lingo's Estat< 
20 Dist. Rep. 34. 

No claim or demand by the widow was necessary, nor 
could failure to proceed as set forth in the Act impair, or 
defeat her vested right: Murray's Elstate, 35 Lane. Law 
Rev. 306, wherein this language is used: '* Being vested 
in the widow, necessarily passes to next of kin, there is 
no reason why, either in principle or authority, such next 
of kin should not prosecute the claim, and why, having 
been duly prosecuted, it should not be allowed." 

The prayer of the petition is granted and counsel is 
directed to prepare the formal decree. 



BOLTZ V. THOME. 

Negligence and Unskillfulness of Physician — Damages — Non- 
suit, 

A plaintiff who seeks to recover damages because of the negli- 
gence or want of skill of a physician must show not only that the phy- 
sician was negligent and unskillful but also that the injury resulted 
from such negligence or unskillfulness. 

Where in such case the uncontradicted evidence shows that the 
injury resulted from a cause other than the negligence of the defend- 
ant and which no care or skillfulness on his part could have prevented* 
a non-suit is property ordered. 

In the Court of Common Pleas of Lancaster County. 
Rule to strike oif judgment of non-suit. October Term, 
1917, No. 32. 

John M. Groflf, for Plaintiff. 
John A. Coyle, Contra. 

April 17, 1920. Opinion by Hassler, J. 
This is an action to recover damages for an injury 
sustained by the negligence of defendant's decedent, who 



Digitized by 



Google 



BOLTZ V. THOME. 59 

was a physician in treating a broken arm of Albert B. 
Boltz, one of the plaintiffs. At the trial we entered a 
non-snit, which we are now asked to strike off. 

The acts of negligence complained of in the statement 
are that tlie defendant's decedent, in treating the broken 
arm of Albert B. Boltz, was negligent in not using anti- 
septics, or other preventatives on the arm, from which the 
l)one protruded, when he set the bone and bandaged the 
arm; that lie bandaged it too tightly, and refused to open 
tlie bandage and examine it on several occasions when the 
patient informed him that he was suffering intense pain. 
It is also alleged in the statement that because of these 
acts of negligence the arm became infected and amputa- 
tion became necessary. 

At the trial the plaintiff proved that Albert B. Boltz 
broke his arm on Sunday, July 22, 1917, the broken bone 
protruding through the flesh; that he was at once taken 
to the office of Dr. W. B. Thome, defendant's decedent, 
who was a practicing physician in the borough of Eliza- 
bethtown, this County; that he set it putting cotton and 
silver plates on the open wound from which the bone pro- 
truded, and that he bound it tightly; that he did not use 
any antiseptic or other preventative on the arm ; and that 
on three succeeding days he refused to open the bandages 
when the patient complained of severe pains in the arm, 
but on the last day, July 25, 1917, three days aftdr the ac- 
cident, he had him brought to the hospital in Lancaster, 
where Dr. Bitzer and one of the resident physicians am- 
puted the arm. 

Dr. E. S. Snyder and Dr. C. P. Stahr, two physicians 
and surgeons of considerable experience, testified that the 
treatment administered by Dr. Thome was not with that 
degree of skill and care which is ordinarily practiced by 
the average member of the medical profession in this 
vicinity, havinsr regard to the advanced state of the pro- 
fession at the time. Both of them testified that in their 
opinion, from the testimony produced at the trial describ- 
ing the condition of the arm, that its amputation was 
made necessary because of gas gangrene; that gas gan- 
grene is caused by a germ picked up from the soil, that 
the germ, in their opinion, entered the wounded arm of 
the plaintiff at the time of the accident, as the arm then 
touched the ground, and that at that time here was no 
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known antiseptic or preventative that would have kp^<*d 
the germ and prevented the gas gangrene from develop- 
ing and making the amputation of the arm necessary. 

It was not only necessary for the plaintiffs to prove 
that Dr. Thome's treatment of the arm was negligent and 
unskillful, and it may be conceded that the testimony 
shows it was, but it was also necessary for them to prove 
that such negligence and unskillfulness was the prox- 
imate cause of the injury complained of. 

In determining what is proximate cause, the rule is 
that the injury must be the natural and probable conse- 
quence of the negligence: Robb v. Penna. Company, 186 
Pa. 456. The burden is on the plaintiff to prove that the 
injury resulted from the negligence complained of: Penna. 
Telephone Co. v. Varnau, 5 L. L. R. 401, affirmed by the 
Supreme Court, 5 L. L. R. 97. Or was the natural conse- 
quence of it: Swanson v. Crandall, 2 Sup. 85. Where the 
testimony as to whether the negligence was the proximate 
cause of the injury is conflicting, it is a question for the 
jury, but where the facts are not in dispute, the determi- 
nation of that question is for the Court: West Mahonov 
Twp. V. Watson, 116 Pa. 344; P. R. R. v. Kerr, 62 Pa. 353; 
Hoag V. Railroad, 85 Pa. 293. Although the defendant 
may have been negligent, yet if it in no way contributes 
to the injury complained of, he cannot be held liable: 
Commercial Ice Co. v. P. & R. R. R., 197 Pa. 238; Sim- 
mons V. P. R. R., 199 Pa. 232. The plaintiff who seeks to 
recover damages because of the negligence or want of 
skill of a physician in treating him must show not only 
that the physician was negligent and unskillful, but al^o 
that the injury resulted from such negligence or unskill- 
fulness: Wohlert v. Seibert, 23 Sup. 213; Ewinjr v. Goode, 
78 Fed. Rep. 442; Weitzel v. Hill, 37 L. R. A. 830. 

As the plaintiffs failed to prove that the injury com- 
plained of was caused by the negligence of defendant's 
decedent, and as his expert witnesses testified that the in- 
jury from causes other than such negligence and which 
they said no care or skillfudness of Dr. Thome could have 
prevented, they are not entitled to recover, and, as there 
was no conflict of testimony, it was the duty of the Court 
to enter the non-suit. Neither Dr. Bitzer nor the resident 
physician at the hospital were called as witnesses by the 
plaintiff, which is rather significant, and lends weight to 
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the opinions of Drs. Snyder and Stahr that the cause of 
the amputation was gas gangrene. There is no testimony 
except their opinions to show what was the cause of th(^ 
amputation. They were not even asked whether the Doc- 
tor's failure to use an antiseptic or preventative, or his 
having bandaged the wound too tightly was the cause of 
it. The only cause they gave was gas gangrene, and said 
tliat it was not the result of any negligence on the Do(^- 
tor's part, but arose from causes over which he had no 
control, and to prevent which he could have done noth- 
ing. A physician does not undertake to cure a patient, 
and is not liable for failure to cure. His implied contract 
is that he is possessed of and will use such reasonable skill 
and diligence in the treatment of the patient as is ordin- 
arily exercised in the profession in the vicinity, and in 
judging of this degree of skill due regard is to be given 
to t^e advanced stage of the profession at the time: Gib- 
erson v. Kinard, 25 L. L. R. 380; Hogenrother v. Bitzer, 33 
L. L. R. 314, and cases therein cited. 

We are convinced that the cause of the amputation 
of the boy's arm, which is the injury complained of in this 
case, was gas gangrene, and that it resulted from a germ 
picked up at the time of the accident, and not from any 
act of negligence or unskillfulness on the part of Dr. 
Thome. The plaintiff, therefore, failed to show that the 
negligence complained of was the proximate cause of the 
injury, and the judgment of non-suit was properly enter- 
ed. The rule to strike it off is discharged. 



ELIZABETH W. MOESLEIN v. SARAH J. B. SMITH. 

Affidavit of Defense — Sufficiency — Contracts — Consideration — 
Mutuality. 

In an action by a vendee in a contract for the sale of real estate 
to recover purchase money paid and expenses incurred, after failure 
of the vendor to convey the title stipulated in his contract, an affidavit 
of defense setting up a new contract which is vague and alleges no 
consideration is insufficient to prevent Judgment. 

The substitution of a new contract for an old one must be found- 
ed upon sufficient consideration. 

A new promise by a vendor of real estate to convey an encum- 
bered title when legally bound to convey a title free of encumbrances. 
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even though accompanied by a bond of indemnity, it lacking in mutu- 
ality. 

The expense to which a vendee, under a contract to convey real 
estate, has been put in an honest effort to carry out the contract may 
be recovered from the vendor upon his failure to convey in accordance 
with the contract. 

Motion for judgment for want of a sufficient affidavit 
of defense. C. P. Dauphin County, No. 301, January 
Term, 1918. 

Wiekersham & Metzger, for Plaintiflf. 
H. B. Saussaman, for Defendant. 

Hargest, P. J., August 16, 1920. The plaintiff's state- 
ment avers that she made a contract with the defendant, 
wtherein the defendant agreed to sell the real estate there- 
in described, for the consideration named, and to execute 
and deliver **a fee simple deed with clause of general 
warranty, free from all liens, taxes and encumbrances*'; 
that the plaintiff thereupon paid to the defendant, on ac- 
count, the sum of $100, as set out in said agreement; that 
on the faith of that agreement the plaintiff employed 
counsel for the purpose of examining the title and her ar- 
ranging the details of the transfer and settlement; that 
her counsel made a careful search of the title, spent all of 
three days in examining the law in reference thereto, had 
various conferences concerning the same and prepared a 
purchase money mortgage for the amoimt provided in 
said agreement; that a formal tender of the entire amount 
of the purchase money was made on October 1, 1917, and 
at the same time a second tender of the amount in cash 
and the purchase money mortgage, as provided by the 
tenns of said agreement; that a deed was tendered by the 
defendant to the plaintiff's attorney, which, though a fee 
simple deed in form, did not convey a fee simple title to 
the premisief?, and that the defendant has failed to comply 
with the terms of said agreement. The plaintiff there- 
upon brought this suit to recover $70 for necessary legal 
services rendered, as shown by the itemized account con- 
tained in the plaintiff's statement, and for the further 
sum of $100 ,which was paid by the plaintiff to the de- 
fendant at the time of the making of the agreement. 

The affidavit of defense admits the making of the 
nfirroement, the ^reparation of the mortgage by the plain- 
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tiff's counseU and the tender of the purchase money and 
mortgage^ and does not deny that the services of conn 
sel, as set out in the plaintiff's statement, were rendered, 
or that the amoimt charged therefor Is reasonable. The 
defendant, \iOwever, sets up that at a conference the de- 
fendant stated that *^if the plaintiff was not satisfied with 
the title the defendant could convey, the defendant would 
protect her from any harm that might come to her Vy 
reason of accepting the title of the defendant by giving 
a bond of iudermity"; that ^'tho plaintiff thereupon 
agreed to accept the title upon the receipt of tJie bond of 
indemnity"; that the defendant had sueli bond prepared, 
and at the time of the tender by the plaintiff of the pur- 
chase money, the defendant, in turn, tendered the said 
bond ''in accordance with the verbal agreement of the 
plaintiff", and that **the defendant was at all times will- 
ing to comply with her written and verbal agreement." 

The affidavit of defense does not aver that there was 
.'iny change in the consideration, or that there was any 
different consideration for the new agreement which the 
defendant sets up. 

A contract to be good in law must be founded upon 
a consideration, so also must the substitutiou of a new 
contract for an old one be founded upon a sufficient con- 
sideration. 

In Wright v. Hanna, 210 Pa. 349, it is held that ''the 
essentials of novation are the displacement and extinc- 
tion of a prior contract, the substitution of a new con- 
tract, a sufficient consideration therefor, and consent of 
the parties thereto." 

** Where it is the purpose of an affidavit of defense to 
set up a new contract subsequent to and modifying the 
terms of a written contract sued upon, it should allege 
the new contract in an unequivocal way, and the agree- 
ments of the plaintiff should be shown to have been made 
upon some adequate consideration." Heister v. Senwonok, 
1 Wood, 287. 

In this case the agreement set up in the affidavit of 
defense is vague, and no consideration whatever is alleg- 
ed. So far as the affidavit of defense shows, the plaintiff 
was required to pay the same amount for an imperfect 
title, in which she would be indemnified by a bond and 
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upon which she perhaps might be required to bring suit, 
a« she was required to pay for a perfect title free and 
clear of all liens, taxes and encumbrances. The plaintiff 
under the alleged new contract was required to pay the 
same and receive much less than she would have receiv- 
ed under the contract in suit. 

The Tunv promise on the part of the defendant to con- 
vey an encumbered title when she was already legally 
bound to convey one free of encumbrances, even though 
accompanied by a bond of indemnity, is one-sided. The 
defendant expects the same payment for the lesser estate 
that she agreed to receive for the fee simple title. No 
consideration moves to the plaintiff, when the defendant 
agrees, for the same money, to do less than she is already 
legally bound to do. Wimer v. Worth Township, 104 Pa. 
317; Cleaver v. Lenhart, 182 Pa. 285; Robb v. Mann, 11 
Pa. 300. 

There is no mutual promise in this case alleged in the 
affidavit of defense suflScient to form the basis of a new 
agreement. Where a legal obligation exists, a cumulative 
promise, unless it is upon a new consideration, amount to 
nothing. Cleaver v. Lenhart, 182 Pa. 285; Emy v. Sauer, 
234 Pa. 330. The promise of the defendant in this case, 
if it could be considered cumulative, is to do something 
less than she had already agreed to do. 

The plaintiff seeks to recover the part of the pur- 
chase money paid and also the amount of necessary ex- 
pense. There is no denial that "the expenses for which 
the plaintiff claims reimbursement appear to have been 
of a legitimate character and reasonable in amount"- 
Eberz v. Heisler, 12 Pa. Sup. Ct. 388. This case is very 
similar in its facts to the one before us, and authorizes 
the recovery of the expense to which the plaintiff has been 
put in the honest endeavor to carry out her part of the 
agreement. 

We think the affidavit of defense is insufficient to 
I^revent judgment. Judgment in favor of the plaintiff 
and against the defendant is herebv directed to be enter- 
( <1. tlio amount to bo liquidated bv'the Prothonotary 
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WOMEN'S SUFFRAGE. 

Women's Suffrage — Nineteenth Amendment to the Constiiw 
Hon of the United States— Effect Upon State Constitution and 
Laws— Right of Women to Vote at Election to Be Held in Novem- 
ber y i^^o. 

The effect of the adoption of the Nineteenth Amendment to the 
ConsUtution of the United States was to strike out of PennsylTania's 
constitution and laws the word "male" as a limitation upon the right 
to vote. 

Upon the ratification of the Nineteenth Amendment to the Federal 
Constitution, women can, under existing laws, qualify for and exer- 
cise the right of suffrage in Pennsylvania at the general election to 
be held in November, 1920. 

Attorney General's Department. Opinion to William 
C. Sproul, Governor of Pennsylvania. 

Schaffer, Attorney General, August 19, 1920. 

Responding to your request for my opinion whether, 
in view of the ratification of the Nineteenth Amendment 
to the Federal Constitution granting suffrage to women, 
they can, under existing laws, qualify themselves for and 
exercise the right of suffrage in the Commonwealth of 
Pennsylvania at the general election to be held in Novem- 
ber, 1920, 1 advise you as follows: 

The analogy, in respect to the principle involved in 
the question under consideration, between the Fifteenth 
Amendment to the Constitution of the United States and 
the Nineteenth Amendment thereto is so complete that the 
decisions as to the effect of the former upon the Constitu- 
tions and statutes of the several States are definitely ap- 
plicable and controlling in the case of the latter. It has 
been abundantly and decisively held that the Fifteenth 
Amendment nullified any constitution or statutory provi- 
sion denying to any one the right of suffrage on the 
ground of race, color or previous condition of servitude. 
In like manner we must conclude that the Nineteenth 
Amendment renders nugatory any provision in our State 
Constitution or laws limiting or restricting sufi^age to 
male citizens, or which is repugnant to an exercise of that 
right by women. 

Speaking of the effect upon State Constitution and 
State laws of the ratification of the Fifteenth Amendment 
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to the Federal Ocmstitiitioiv the Supreme Court of the 
United States aaid, in JJeal v. Delaware, 103 U. S. 370: 

' 'Beyond question .the adoption of the Fifteenth 
Amendment Jhad the effect, in law, to remove from the 
State Constitution, or render inoperative, that provision 
which restricts the right of suffrage to the white race. 

Further, theiopinion authoritatively declares: 

*'The State recognizes, as is its plain duty, an 
Amendment to the Federal Constitution, from the time of 
its adoption, as binding on all of its citizens and every de> 
partment of its government, and to be enforced, within 
its limits, without reference to any inconsistent provisions 
in its own constitution or statutes/^ 

And in Guinn v. United States, 238 U. S. 347, decided 
so late as June 21, 1915, the Supreme Court of the United 
States, citing and reaffirming Neal v. Delaware, spoke 
thus through its present great Chief Justice: 

*'As the command of the Amendment (the Fifteenth 
Amendment) was self -executing and reached without 
legislative action, the conditions of discrimination against 
which it was aimed, the result might arise that, as a con- 
sequence of thie striking down of a discriminating dause, 
a right of suffrage would be enjoyed by reason of the 
generic character of the provision which would remain 
after the discrimination was stricken out. * * * A 
familiar illustration of this doctrine resulted from the ef- 
fect of the adoption of the Amendment on State Consti- 
tutions in which, at the time of the adoption of the 
Amendment, the right of suffrage was conferred on all 
white male citizens, since by the inherent power of the 
Amendment the word 'white* disappeared and therefore 
all male citizens, without discrimination on account of 
race, color, or previous condition of servitude, came un- 
der the generic grant of suffrage made by the state/' 

In Myers v. Anderson, 238 U. S. 367, the Supreme 
Court of the United States, again speaking through its 
Chief Justice said: 

**But the fifteenth amendment by its self -operative 
force obliterated the word 'white/ and caused the quali- 
fication therefore to be 'every male citizen.' '* 

The Court further said: 
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''The M^eenth v«itt»Bdm6iit cJby . its Ml^^ofieiaitim 
foroe, witbamttiay Mtion of iii6tatai£,jdtta«Bdii^t«flka»i 
in the Cionstitution of the State of Maryland oonfarnic 
siiffmgeiipon ^ev»ry ^wUte^male aAzmi^^o^mM to cause it 
to read 'every male citizen.' '* 

.and held lbttt'tbea&atf0i tkesuBMndiMnii^^ nut be 
cloaiged byrsny aatoccdmtt<)g'#wbiwqMiiiit JggiidB^^ ^ 

The Fiftoentk Asmdmeiit rto Ae^Badeaul iGooflttta- 
tion provddee: 

' ' The xi^ tef eitieeas iof the; United States ta vote 
shall not be denied or abi&dgM 4isr tiie ^aitodifittttosr^flir 
by^an^r Stete^ on aceoimt^iof raoe, aok)!, orvreirifiiis Mndi- 
lion of dBervitnde/'' 

The legal i^lect -of the adoption of ^lis Aniflpdment 
was to strike out of State Constitutions and laws aUtpros- 
viftionB wbi^ ocmfined safEsase <to the wiiifce twk. 

Tbe ^j^uieteenth A mfmdment, d& irogd^d m damgiMge 
€^imilar to the Fifteentii — 

"The right of ^citisena of the. United fitatea to Yote 
diall JK)t be^eued^orebridged by ti^ Ua&ked State6>or by 
any State H»n aoe<Mi^(t of ««x. " 

The effect of the Fifteenth Amendmen^t haviag been 
decided to be to strike^^the word ^^whitt'^pCvA of State 
Oonstitution& and IskWBj it ^feUe^wls ibart tbe^ naidtrlbwmg 
fjrom the adoption of tiie Nineteenth Amendment is to 
strike out fof Pennsylvajiia ^ Ocmstifciition iUid law the 
word ' ' male '^ .so that now our State Oenstitatieii dor rasl- 
ity reads: 

"Every citizen twenty«oxie yeass of <agB^ posBeassxig 
the qualifioiEttio»s (enuHierated in it),^shall bewntitbod^to 
vote at all. elections/' 

While the Nineteenth Amendment inhibits theStste 
from making, sex a qualifieation for *voting^ wmA conse- 
quently as part of. the sapcffiie law of the l«id rwlKilly 
eliminates, «nch qualifieataon thevefor, it does sot operate 
to change, alter or .abrogate any o(ther'qi]idifioatioa/tm- 
dcr our laws and Constitution, entitling a citijon tc^^irato. 
Tt will be Jncumhenii^jon tiie women (to proat Bd ^ i ff quali- 
fy themselves for the exer<^se of this riglit^precimly as 
men must ^quaBfy for its ox«reige. In other iMsds the 
measure . of qnalificati^i wili be oaoaeUy tiie masm for sien 
and women^These requisites as onu&oeraiedriiE^Seation 
1, Article VIII, of the CoBstitution of Pem^vama tire 
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as follows: ^^ subject to saeh laws reqniring and regnlat- 
iDg the registration of electors as the Oeneral Assembly 
may enact" — 

1. Citizenship of the United States at least one 
month. 

2. Residence in the State one year immediately pre- 
cedinir the election, or having been previously a qualified 
el«H^tor or native bom citizen of the State and having re- 
moved therefrom and returned wtihin six months. 

3. Residence in the election district two months im- 
mediately preceding the election. 

4. Payment of a State or county tax if twenty-two 
years of age and upwards, which shall have been assessed 
at least two months and paid at least one month before 
election. 

All women, therefore, possessing these constitutional 
qualifications are eligible to vote. All of these require- 
ments may be inherently possessed by a woman, except 
assessment, registration and the payment of a tax. 

The question then arises, can women, under the law 
as it now stands, be assessed, pay a tax and register where 
registration is required. 

The Acts of Assembly on the subject of assessment, 
liability to taxation and registration, beginning with the 
Act of April 15, 1834, P. L. 509, point out a method by 
which all citizens of the Commonwealth can be assessed, 
pay taxes and register. No one who is a citizen, and, of 
course, women are just as much citizens as men, can be 
denied the right to be assessed, to pay taxes, to be enroll- 
ed or to be registered in accordance with the law. Indeed, 
the Constitution provides that all laws on the subject of 
elections ** shall be uniform throughout the State, '* and 
it will now be incumbent upon county commissioners, as- 
sessors and registration officers to meet the condition 
which has arison out of the enfranchisement of women, 
and to afford every facility to them to qualify themselves 
as electors. 

It is urged that the women themselves shall be dili- 
gent to see that they are assessed in due time and form. 
They should not be content to assume that this win be 
done, but everywhere make inquiry to see that it actually 
has been done. The situation is a novel and unprecedented 
one in our Commonwealth, and without their vigilant and 
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intelligent co-operation it may happen that many asses- 
sors, however faithful or anxious to do their full duty, 
Avill overlook some names. 

It being obvious from a reading of these Acts that 
women can be assessed and have the right to pay a coun- 
ty tax, and it being the duty of county commissioners 
and the assessors throughout the State to see that they 
are enrolled and assessed and do pay a tax, and this en- 
rollment and tax payment, when otherwise qualified, in 
boroughs and townships entitling them to vote and to 
register in cities, I am of the opinion that under exist- 
ing laws the right to vote at the general election in 
November is vested in all the women of the State who 
possess the necessary constitutional qualifications, and 
who pay a county tax and are enrolled and register. 



IN RE SOLDIERS. 

DisabUd Soldiers — Vocational EducaHon — Rehabilitation Act 

— Employment — Injury — CompenscUion . 

Disabled soldiers and sailors, placed in industrial plants, under 
the Rehabilitation Act by the Federal Board for Vocational Education, 
and thereafter injured in such plants, come under the provisions of the 
Pennsylvania Compensation Law. 

Before the Workmen's Compensation Board. In re 
Rehabilitation of Disabled Soldiers and Sailors. 

OPINION 

Mackey, Chairman, June 21, 1920. 

Under the Rehabilitation Act the Federal Board for 
Vocational Education deals with disabled soldiers and 
sailors who are vocationally handicapped and whom 
they seek to educate and train in some profession, trade 
or bu3ine8s by which they may return to some specific 
gainful occupation in civil life. 

These men are given either: 

(1) Institutional Training in some college, school 
or institution of learning. The United States Govern- 
ment pays for the tuition, books and gives $80.00 per 
month to the man while in training. 
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(2) Placement Training, (job training) in some 
trade, industry, business or profession, the Government 
furnishing the necessary books and tools, and gives 
$80.00 per month to the man while in training. 

This second phase of training involves: 

(a) Job Training, with no wages paid by the pro- 
prietor or management. 

(b) Job Training, with a nominal or beginner's 
wage paid by the proprietor or management voluntarily. 

The question that has been presented to the Board 
is as to the status of the men so placed in industrial 
plants in respect to the Pennsylvania Compensation Law, 
in case an accident should happen. 

Section 104 of the Pennsylvania Workmen's Com- 
pensation Act of 1915, as Amended June 26, 1919, pro- 
vides : 

''The term 'employe' as used in this act is 
declared to be sjmonymous with servant, and 
includes all natural persons who perform ser- 
vices for another for a valuable consideration, 
etc." 

The important words in this definition are ''valu- 
able consideration." In some states, as for instance New 
J<n'sey, a '* financial ^consideration" is the test of the em- 
ployment for the purpose of compensation. 

As we view such a case, the owner of a plant in which 
such injured soldier or sailor is placed for the purpose 
of rehabilitation, is moved to accept from the Federal 
Board sucli men because of the fact that these men are 
learning a trade in the plant, and while they are so learn- 
in?^, will be producing and the employer will receive the 
benefit of their efforts in this respect, and this valuable 
result to the owner of the establishment will increase 
from day to day as the workmen, thus assigned, increases 
his efficiency. In other words, the Federal Board takes 
the ward, the injured soldier or sailor, secures a place 
in a shop or a mill or a factory where the owner of such 
establishment receives the benefit of the soldier's or 
siilor's work, for which he need not pay an\i;hing of 
money value, for the consideration going out from him 
to the injured man, is the opportunity to acquire a trade. 
Therefore, should a man in this relationship to the 
Federal Board and to the owner, be injured, we would 
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have a case where a man was injured upon the owner's 
premises, by the operation of the owner's business, while 
the one injured was theire giving the owner the benefit 
of his w^ork, and therefore, the valuable consideration 
takes the place of the wage, and such a man must be con- 
sidered as an employe while thus occupied. The em- 
ployer certainly has full control of him. He can assign 
him to any particular work. He can direct the hours 
during which he works, or he can expel him from his es- 
tablishment and not allow him to return. He gets the 
full value of his services, therefore should be responsible 
for compensation should he be injured while thus at 
work. 



HAHN v. BRUSH BROS. 
Workmen^ s Compensation — Filial Receipt — Setting Aside — 
Modification. 

IWhen a claimant for workmen's compensation was unaware of the 
nature of the final receipt he signed, had no intention of signing away 
his rights, and merely believed that he was signing the ordinary re- 
ceipt for compensation, it will be set aside on the ground of mistake. 

Compensation agreement modefled to provide for the loss of claim- 
ant's leg. 

Workmen's Compensation Board. Petition bv 
Claimant for Review of C. A. No. 688452, Dated October 
28, 1918. 

Insurance Carrier: U. S. Fidelity & Guaranty Co., 
:?21 Walnut St., Philadelphia. 

Claimant represented by E. C. Ammerman, Esq., 
Geo. Morrow, Esq., Scranton, Pa. 

Defendant represented by G. W. Bradford, Jr., Ad- 
juster, U. S. Fidelity & Guaranty Co., :^21 Walnut St., 
Philadelphia. 

OPINION. 

Mackey, Chairman, June 21, 1920: 

This is a petition of the claimant to set aside a final 
receipt, restore a compensation agreement and to modify 
the said agreement to provide for the loss of a leg. 
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Under the contradicted evidewce in the case, we find 
that the allegation in the petition has been substantiat- 
ed that when the petitioner signed a paper, which now 
appears as a final receipt, he was unaware of the nature 
of the same, had no intention of signing away his rights, 
and merely believed tlxat he was signing the oridinary 
receipt for compensation. There was no justification for 
the presentation of any other receipt, and there was no 
suggestion made by the insurance carrier at the time this 
paper was signed, that it ought to bind the claimant as 
a final receipt, nor did the condition of the claimant war- 
rant the intimation that a final ^receipt was in order. 

We thorefore set aside the final receipt on the ground 
of mlrtakc on the part of the claimant at the time he 
signed the paper. 

It will be noticed that under the original Act of 1915, 
there was no mention of the words ''final receipt.'' Such 
a paper becomes the final adjudication of a case when the 
minds of the parties have met, and there was a clear in- 
tention to finally liquidate the employer's obligation, but 
such intention of both parties must have been based 
upon the assured fact that the injured man's condition 
warranted the conclusion of the payments of compensa- 
tion. Therefore, if this paper called a final receipt is re- 
ceived, it was merely as an acknowledgment of money 
paid on account of compensation, and will not affect the 
obligation of the employer to continue the compensation 
under the agreement, if the facts of the case wiarrant fur- 
ther compensation. 

We find from the evidence that the claimant suffer- 
ed the loss of his leg by amputation in the Binghamton 
City Hospital on August 23, 1919, and from the uncon- 
tradicted testimony of three medical witnesses, we find 
that the infection, which eventually caused the amputa- 
tion of the leg as the necessary means of saving the claim- 
ant 's life, was the natural development of the injury he 
rocoived at the time of the accident provided for at the 
time by the compensation agreement. 

It is therefore ordered that the compensation agree- 
ment be modified to provide for^he loss of the claimant's 
log, credit to be given the insurance carrier for the money 
already paid as compensation. 
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As to the question of the application of the Statute 
of Limitation to this case, as suggested in Section 315 of 
the Act, our position has been stated so frequently that 
we will not enter into any detailed discussion at this time. 
The Statute does not apply to cases such as this; we re- 
fer to the following cases: Hewitt v. Ballard Knitting 
Co., 6 Dept. Rep. 894; O'Brien v. Chartiers, 4 Dept. Rep. 
1646; Bowling v. Hurwitz, 242 December Term, 1919, 
Luzerne County, 6 Dept. Rep. 1087. 

Concurred in by Commissioners Houck and Jarrett. 



IN RE PETITION OF KOCH. 

Practice^ Q. S, — Fornication and Bastardy — Failure to Com- 
ply With Sentence — Discharge from Imprisonment — Act 24. May^ 
1917, -P. L, 268, as Superseding Act 4 June^ 1901 ^ Sec. 6, P. L. 
404. 

A defendant guilty of fornication and bastardy who has been com- 
mitted to Jail for failure to comply with the sentence of the Court is 
not entitled to a discharge from imprisonment after belngr confined for 
three months. Procedure in such cases is no longer regulated by Sec. 6 
of the Insolvent Act 4 June. 1901, P. L. 404, but by Act 24 May. 1917, 
P. L. 268. 

In the Court of Common Pleas of Berks County. 
Insolvent Docket No. 3, page 192. 
Fornication and Bastardy: — Rule for discharge from 
imprisonment. 

Leonard G. Yoder, for rule. 

H. Robert Mays, District Attorney, contra. 

Opinion by Endlich, P. J., June 26, 1920.— Pleading 
jgTiilty to an indictment charging fornication and bas- 
tardy, the petitioner was sentenced to pay a fine of $25, 
the costs of prosecution, lying-in expenses and mainten- 
ance to the date of sentence, and the sum of $2.00 per 
week for the support of the child tyitil seven years of 
age, as well as to enter into a recognizance in the sum 
of $500 and stand committed until all this be complied 
with. Unable to make the payments required by this 
sentence, the petitioner was committed to the Berks 
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Goflonty Jail ami has been confined there f cxr tlp^ee months. 
He now asks under the Insolvent Laws to be relieved 
hxjua the payment of the fine, costs, and support and 
mamtenanoe, and to be finally discharged from imprison- 
ment. Upon his petition this rule was entered. It is re- 
sisted by the.' District Attorney. 

Under sec. 6 of the Insolvent Act 4 June 1901, P. L* 
404, as. under s&p. 15 of that of 16 June 1836, P. L. 733, a 
defendant convicted in. a fotrnication and bastardy case 
is entitled to be discharged upon compliance with the 
requisitions of the statute, including an imprisonment 
for a certain period according to the amount of the fine; 
and in conformity with other portions of the statute re- 
ferred to, when so discharged he is not thereafter liable 
to arrest in the same pi'oeeedings upon any claim exist- 
ing at the time. If this were all that is to be considered 
in the disposition of this rule, the Couirt might possibly 
be bound to make it absolute. But the familiar princi- 
ple of statutory interpretation that all enactments in 
pari materia are to be looked at together, requires a con- 
sideration of Act 24 May 1917, P. L. 268, which gives ad- 
ditional and increased powers to, and imposes further 
duties upon, the Court, in. dealings, with fathers of iHegi- 
timate children upon non-compliance with the order of 
the Court in fornication and bastardy cases, which pow- 
ers and duties are hardly consistent with an uncondi- 
tional right in the defendant to a^ final discharge. The 
Court having jurisdiction is empowered^ and indeed re- 
quired, to exact from such defendant a bond with secur- 
ity, or on the failure to furnish such to commit the de- 
fendant to prison at hard* labor, or discharge him upon 
his own recognizance in the custody of a probation of- 
ficer, subject to such conditions as the Court may, in its 
di^mtiou, impose* Whilst it is not perceived how the 
Act lli July 1917„P. L. 773, amended by Act 21 July 1919, 
P: L. 107i5, e^tn affect the questions arising in this casa^. 
it seems very manifest that the powers and duties of the 
Court as abov,e pointed out, imder Act 24 May 1917, 
negative any right in tiie defendant to an. absolute dis- 
charge under the Insolvent Law, and that the applica- 
tion, for relief by him,, and the action of the Court upon, 
it, mui?fc pursue the provisimis of Act 24 ilay 1917, — as, 
indeed, it seems to have been ruled in. Com/th vs. Ban- 
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dolph, 66 Pittsh. L. J. 777. 

The conclusion is that the prayer of the defendant's: 
petition is too broad to be granted by the Court, that it 
must be refused for that reason, and that the defendant 
be remitted to his remedy conformably to the Act of 1917. 

The rule to show cause is discharged, with: leave to 
the defendant to amend the prayer of his petition so as 
to conform it to the Act 24 May 1917, as pointed out in 
the foregoing opinion. 



DAVIDSON V. DAVIDSON. 

Equity — Husband and Wife — Real Estate — Trusts — Accouni- 
ing^. 

A. flies a bill against B. to compel B. to account for. one hall rent 
received from a lot of ground and fon a decree^ compelling BC to convey 
one half Interest in said Real Estate to A. 

A. and B. were husband and wife and during a considerable part of 
their married career A. the husband would turn all his earnings over to 
B. and on other occasions would give her gifts of stock and Jezwelry. 
Whila living under these conditions B. the wife took title to doable 
dwelling house and lot, at the time of passing of title certain Building 
and Loan stock was transferred from the husband to the wife and used 
by the wife as collateral for a mortgage secured on. the above premises. 

It was also shown that the wife had some separate earnings which 
8he used In the purchase of this property. At the. time that the property 
was purchased according to the evidence the cash used in making the 
settlement was earned by the wife, the Building and Loan stock put up 
as coDateral was the gift on the part of the husband, therefore' all of the 
money put Into the property at its purchase was that of the wife. 

Although the wife may have stated that the property was "Our 
houses' such declarations do not fix a trust in behalf of the husband. 
Besides the bill as filed alleges a one-half interest in the twa houses* but 
the evidence on the part of A. was to the fact that title to one house 
was to be taken in his name, the proof and the prayer of the plaintiff 
must agree. 

The evidence as produced by A. failed to fix any resulting trust in 
his favor and all that went in ta the purchase of the houses was the 
property of B. either by her own earnings or by gifts from her husband. 

A. is further barred from recovery because of his laches, he was 
present at the time of settlement and the bill was not filed for more than 
five years after title passed. 

In. the Court of Common Pleas of Montgomery Coun- 
ty. Equity. No. 1, February Term, 1920. Hearing on 
Bill, answer, replication and proofs. 
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A. Allen Woodruff and Clement B. Wood, Attys. for 
Plaintiff. 

Evans, High, Dettra & Swartz, Attys. for Defendant. 

Opinion by Swartz, P. J., July 19, 1920. 

The plaintiff filed his bill against the defendant to 
compel her to account to him for one half the rents re- 
ceived by her from a lot of ground and dwielling house 
erected thereon, situate in Haverford, Montgomery Coun- 
ty, and also for a decree requiring her to convey the one 
half interest in said real estate to the complainant. He 
alleges, in his bill, that the said property was purchased 
with his money, and that it wivs agreed between plaintiflF 
and defendant that title should be taken, one half in his 
name, and the other half in the defendant's name. He 
avers that his wife fraudulently had the deed for the en- 
tire property placed in her own name, and that she re- 
tained all the income arising out of the same from the 
time of the purchase of the lot. 

The defendant answers, that she purchased the real 
estate with her own funds and with property presented 
to her by the plaintiff. She also denies that there was 
any fraud in taking the title in her own name. She avers 
that the plaintiff was present at the time the conveyance 
was made and that she took title in her name with his 
knowledge and consent. 

FINDINGS OF FACT. 

1. The plaintiflF and defendant were married on 
April 11, 1908. They have one child, Frances Marie, now 
ten years old. They lived together happily until about 
January, 1917, when they separated. They were divorc- 
ed on June 18, 1919, and the custody of the child was 
awarded to the mother. The cause for the divorce was 
not disclosed by the evidence before us. 

2. The liusband was very lavish in bestowing gifts 
upon his wife, especially about the time of her recurring 
birthdays. He gave her at one birthday a diamond ring 
valued at $1,000. He also presented her with shares of 
stock. He transferred to her fifty shares of Lehigh Val- 
ley Railroad, and also shares of other corporations. 
These she sold and converted to her own use. He parted 
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with his title to all this property, having fujl confidence 
in her love and affection. No doubt he believed that she 
wonld use, the same for their joint benefit, and for the 
promotion of the interest of their child. If their happy 
domestic relations had continued, it is quite evident that 
he would not have been disappointed in his hopes and 
confidence. 

3. He was employed by Mr. C. A. Griscom, in the 
capacity of a butler, and turned over his wages regularly 
to his wife, saying — **Thi8 is your's, Frances.'' She de- 
posited the money and uped the same for household ex- 
penses, and for hex own purposes, and gave back to her 
husband any moneys he might request. Neither ques- 
tioned the other as to the application of the money so ex- 
pended out of the funds in the wife's custody. 

4. In 1909 the husband subscribed for twenty shares 
ol stock in the Rosemont Loan and Building Association. 
The wife subscribed for the same number of shares. The 
dues for the whole nmnber of shares were regularly paid 
out of the money in the hands of the wife. These shares 
remained on the books of the association in the respec- 
tive names of the subsoribers until May 25, 1911. On that 
day the husband transferred his twenty shares to the 
wife, so that forty shares then stood in her name. 

The wife testified that the twenty shares were given 
to her as a birthday gift. The husband contends that 
he was indujoed to sign them over to the wife because 
she alleged it would be more convenient, in making pay- 
ment of the dues, to carry the shares in one receipt book 
of the association. From the fact of the legal effect of 
the transfer, and the prior gifts to the wife, we find that 
the weight of the evidence is in favor of the wife's con- 
tention. The twenty shares were a gift to her. 

5. At this date, May 25, 1911, the lot with the double 
dwelling house was purchased from Mr. Thomas H. 
Walsh. The husband was present at the settlement, and 
execution and delivery of the deed. The money in the 
hands of the wife did not amount to more than about 
three hundred dollars, for this is the meagre cash that 
was raised toward the purchase money. The considera- 
tion WAS $5000 and a mortgage of $4700 was negotiated 
with the said building association to make up the balance 
of the purchase money. The association, for security. 
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took an assignment of twenty-three and one-half of the 
forty shares, then standing in the wife^s name. The 
husband joined in the execution of the bond and the mort- 
gage. The deed, settlement sheet, and certificate of title 
from the trust company, all clearly showed that the wife 
alone was the purchaser, that the deed was made to her 
and in her name, and that a single deed conveyed the 
property to her. 

6. The husband testified that when they arranged 
to buy the houses he said to his wife — *' Fannie, we will 
put one house in your name and one in mine, that is fair 
to you and fair to me.'* When asked to repeat the exact 
words used in this conversation, he again said — 
** Frances, we will have one of the houses put in your 
name and one in mine.'* 

7. The wife swears that no such conversation took 
place. She declares that the purchase was made with her 
separate earnings, and through the use of her shares of 
stock in the building association, and that the deed was 
placed in her name with the full knowledge and consent 
of the husband. The husband was a man of intelligence 
and business experience. He dealt in stocks for some 
time, and later carried on the cattle business. He bought 
and shipped by the car load and, for a time at least, was 
a successful cattle dealer. His presence at the execution 
of the papers, when the title passed to his wife, the char- 
acter of the documents before him, and the surrounding 
circumstances, all show that he knew that the wife was 
the purchaser, in her own name. We are convinced that 
he knew the title was placed in her name. It was mani- 
fest to him at the time that no two deeds were executed 
and delivered. If he was to have a deed for one house 
and the wife a deed for other, as he now contends, it 
would have required no more than a very careless ob- 
servation to note that his wife was not carrying out the 
alleged arrangement. If he was to have a deed for one 
of the houses, how could he secure the mortgage of the 
building association after he parted with all his interest 
in the twenty shares of stock? 

The transfer of the twenty shares of stock to his 
wife, on the day of the settlement, is convincing proof 
that one of the purposes, on the part of the husband, in 
making said transfer, was to enable the wife to take the 
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title in her own name. 

8. The wife had .a small amount of cash when she 
married the plaintiff, not more, however, than $100. She 
also earned some money in the summer of 1910, by con- 
ducting a boarding! hou^e for the employees of Mr. Gris- 
com. The amount of her earnings is in dispute. She 
declares that with tips, commissions on suppUes, and 
wages, her earnings were about $250 in the summer of 
1910. She is best qualified to give us her earnings from 
the sources named. No outside witness had the informa- 
tion upon which he can base a reliable contradiction. Tips 
vary, and commissions are governed by competition in 
trade, and the character of the merchant who furnishes 
the supplies. The evidence supports a finding that her 
earnings were not less than $150 in the summer of 1910. 

9. The building association stock had accumulated 
tor two years at the time the real estate was purchased, 
and the value of the forty shares was not less than $1,000. 
By the transfer this asset vested in her, as her individual 
property. Her assignment o'f the twenty-three and one- 
half shares, and her ownership in the residue of the forty 
shares, enabled her to buy the lot and double dwelling, 
and negotiate the mortgage loan of $4700. She purchas- 
ed the property upon the credit of her separate estate, 
amounting to not less than $1250. 

10. The rents of the property did not carry the inter- 
est charges on the mortgage and the monthly dues in the 
building association. The defendant in 1911 and 1912 
earned about $600 in boarding the employees of Mr. Gris- 
eom. This sum included tips and commissions on supplies 
purchased. She therefore had this sum, in addition to the 
rents, to apply to interest on the mortgage and dues in 
the building association. There is no evidence before 
us from which we can fix the amount of this shortage. It 
would have been a simple matter for the plaintiff to call 
an officer of the trust company which received the rents 
and paid the interest and dues, and to have obtained 
from such officer the exact condition of the account. He 
could have given us the exact figures, showing the 
sources from which the funds were obtained to make up 
any deficit, and the amount of money so received. 

11. In 1912 the husband and wife removed from 
Haverford to Florida, and conducted a restaurant busi- 



Digitized by 



Google 



80 DAVIDSON v. DAVIDSON. 

ness in said state. It was successful, largely through the 
business ability of the wife. She was just as helpful as 
the husband in accumulating the money in the hank axj- 
eounts. No doubt she used some of their earnings in 
meeting the charges accruing on her real estate invest- 
ment. He knew that she had no funds upon which to 
draw other than their bank accounts in Florida, 

When he allowed her to so use these funds, without 
any protest, we must assume that he recognized that she 
u^sed no more than was fairly due her for hex joint labor 
in their restaurant enterprise. But such use of the money 
on deposit did not affect her title to the real estate pur- 
chased with her money and upon her credit. If it can 
be established that she took from the bank deposits 
moneys belonging to her husband he is, perhaps, in a 
position to ask for an accounting. At least, in the ab- 
sence of proofs to show how much of his money aided in 
carrying her real estate purchase, we cannot determine 
what portion of the property, if any, should be decreed 
to him. This matter, however, is not material under our 
findings and the law applicable thereto. 

12. The plaintiff submitted testimony of certain 
witnesses, showing that the wife said to them that the 
houses belonged to the husband and herself. These sub- 
sequent statements cannot alter the actual conditions as 
they existed when the purchase was made. At most they 
are no more than the expressions that are frequ^ently used 
by a husband or a wife when they speak of their indivi- 
dual property as *'our houses. '* As long as there is no 
discord in the family relations, each expects to use his 
or her property for the common benefit of both should 
the conditions arise foir such use. 

13. The husband also drew on the bank accounts^ 
and used large sums of money in his cattle business. The 
wife usually drew the checks; she honored any demands 
he might submit to her. 

14. The husband was willing that the wife should 
hold the title to the real estate, as well as to the stocks 
,and gifts bestowed upon her. He may have considered 
the property safer if no title or interest vested or re- 
mained in him. 

This We find was his frame of mind and disposition, 
so long as the happy domestic relations continued. If no 
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discord and separation had taken place, this action, for 
a decree in his favor for a share in the real estate, woujd 
not, in our opinion, have been brought. 

15. The plaintiff says he did not discover the fraud 
practiced upon him until February, 1917, and yet he 
waited until March 1920, before he brought his bill for a 
decree in his favor that he was la part owner in the said 
real estate. 

16. The bill prays, inter alia, for a decree directing 
the defendant to convey to him one half of said real es- 
tate. 

The proofs do n'ot conform to this prayer. He dis- 
tinctly sw^ears that the agreement with the wife was that 
she should have a deed for one house, and that a deed 
should be made in his name for the other house. The al- 
legata and probata do not agree. There is no evidence 
that the houses are of equal value, or that they are locat- 
ed in the middle of the lot. Even where double houses 
are erected there is usually a difference in the values of 
the respective houses, by reason of a difference in the 
exposure to the sunlight, or because of various other ele- 
ments that are considered advantages or disadvantages 
to the houses. 

There is no proof whatever that the deed was to be 
made to the husband and wife as owners in common or 
as joint tenants. 

17. The plaintiff knew from the inception that the 
conveyance was made in the name of the wife, but if there 
was any fraud against the husband he discovered the 
same more than five years before this action was brought. 
Even if he did not know of the alleged fraud, at its in- 
<;eption he would have discovered the siame by the exer- 
cise of reasonable diligence more than five years before 
lie filed his bill. 

DISCUSSION. 
How this controversy arose is easily understood. The 
husband was lavish in bestowing upon his wife more 
money than she demanded or required. His love and af- 
fection, under their happy domestic relations, for eight 
or nine years, prompted him to place valuable assets in 
her name and ownership. Her help, service, and careful 
management of their business enterprise in Florida just- 
ly entitled her to a share of the profits realized. Evident- 
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ly their savings were small oii,t of his wages as a butler. 
They saved enough, however, to oarry forty shares of 
building and loan association stock, but, even then, he 
considered that she had a full right to a half interest in 
the inveetment. He did iK)t contemplate, when he be- 
stowed these goods upon his wife, that the time might 
come when their relations would change and her interest 
in him wane or disappear. Discord and separation fol- 
lowed and now, when it is too late, he attempts to recall 
his generous dealings and regain possession of the money 
and property he so willingly placed in her ownership. 

This view explains the husband's action during their 
happy married state, land also after their unfortunate 
domestic troubles. It corroborates the wife's story of her 
ownership of the real estate in question. It is true that 
the mere fact that the husband hands over his earnings 
to the wife, who deposits them in her own name with the 
husband's knowledge, does not show an irrevocable gift 
to the wife; — McDermott's Appeal, 106 Pa., 358; Grades 
Estate, 158 Pta^, 52L When, however, the husband in 
passing over the money to the wife declares, — ^Hhis is for 
you, f^innie," and she deposits the money in her own 
name, with his knowledge, u^es part of it for her individ- 
ual purposes, as she sees fit, and the husband from yeai* 
to year makes no claim upon her for the money or an ac- 
counting, the intent to make a gift to the wife may Ix* 
inferred. It may well be assumed that a gift was mado 
to the wife from motives of love and affection: Klenke's 
Estate, 210 Pa., 572. He knew that she applied some of 
these deposits to carry her shares of stock and the inter- 
est on the mortgage. He was fully aware that she had no 
other source of supply. After he handed over the wages 
and business receipts he gave no further attention to the 
deposits. He gave no instruction whatever how the sur- 
plus, not used for the household expenses and individual 
needs, should be applied or o^ed by her. On the other 
hand her evidence is positive that all above the family 
needs and his personal demands, was given to her, as a 
gift. 

As between husband and wife, the law docs not ex- 
act all the usual formalities of a delivery to constitute a 
valid gift. Where the husband and wife live harmonious- 
ly and engage in matters of mutual interest, this condi- 



Digitized by 



Google 



DAVIDSON V. DAVIDSON. 83 

tion must be kept in mind to ascertain the intention of the 
husband in handing over property to his wife: Leich v. 
Diamond National Bank, 234 Pa., 557. 

Even if the money on deposit in her name was the 
property of the husband while it remained in bank, it 
does not follow that such parts of the money as she ap- 
plied to her own individual uses and purposes, with his 
knowledge, continued in his ownership, or impressed a 
trust in his favor upon the investments so made by her 
with the moneys. Especially is this true when for years 
he made no remonstrance aigiainst the use of the money by 
her. 

The all important inquiry is, did the husband *s 
money purchase the real estate in question? 

As already shown, the $300 paid in cash was the 
wife's money. She had $100 at the time of her marriage, 
and her separate earnings were not less than $150. There 
is no sufficient evidence that this cash payment was miade 
out of the funds of the husband. If a small part of his 
money was so used, he failed to submit any evidence to 
show the amount. It would be a mere guess to attempt 
to fix the sujn. That she owned twenty shares of stock 
upon which the dues were paid during a period of two 
years, can not be disputed. He assented to this invest- 
ment by her, and it is self evident that he intended that 
the dues should be paid for her benefit out of the moneys 
deposited in her name or in her custody. These shares 
had a value of at least $500 when the real estate wtas pux- 
chased. The transfer of the twenty shares standing in 
the name of the husband was a gift to the wife. The 
weight of the evidence establishes this fact. The trans- 
fer to the wife was, in legal effect, a gift, in the absence 
of proof that it was not so intended by the husband. His 
explanation of the transaction is not convincing. There 
was no occasion to merge the two books of the associa- 
tion in one. There was no inconvenience whatever in the 
use of two books under the methods of payments to the 
association adopted by the wife. She also declares, in 
positive terms, that the transfer was made as a birthday 
gift. 

The suiTounding circumstances alsoi shiow that one 
of the purposes of the transfer was to enable the wife to 
u^e the shares as security in buying the property in her 
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name. How could his contention that one of the houses 
was to be placed in his name be carried out, if he placed 
the legal title to the shares in his wife's name! How oould 
he pay or secure the purchase money for his house, if lie 
divested himself of the title to these shares? A transfer 
to the wife as trustee for the husband is inconsistent with 
the contention of the plaintiff that a deed for one of the 
houses wias to be placed in his name. 

When a husband buys property with his money and 
places the title in the wife's name, he makes a gift to the 
wife; Ernest's Appeal, 106 Pa., 310. Where the property 
stands in his name and he transfers the same to the wife, 
the conclusion is still stronger that he intended to make 
a gift to her. A transfer of stock, on the books of a com- 
pany, by a husband to his wife, is a gift, although she may 
have no knowledge of the transaction. Sparks v. Hurley, 
208 Pa., 166; Robert's Appeal, 85 Pa., 84. 

This transfer from the husband clearly gave her an 
ji/lditional separate estate of $500. With the cash, the 
ifiortgage on the property, and the pledge of the stock, 
she paid for the real estate, and placed the title in her 
own name. 

If We are correct, the husband made no contribution 
toward the purchase money at the time the iconveyance 
was made. At least, no appreciable sum, and the slight 
amount, if any, is not ascertainable from the evidence. A 
resulting trust from the paymont of the purchase money 
must be established by evidence that is^ clear, explicit, 
and satisfactory; Lau's Estate, 176 Pa., 100. ^*In a lons^ 
line of cases, it has been held, that to establish a result- 
ing trust from the payment of the purchase money the 
evidence must be clear, explicit and unequivocal; the rule 
is so well established, that a citation cf authorities, in- 
extenso, seems unnecessary," Earnest's Appeal, 106 Pa., 
319; Fine v. VanFossen 206 Pa., 362. 

Bu.t it is contended that the plaintiff's money was 
used to pay off the mortgage, in part at least, subsequent 
to the vestinig of the title in the wife. It is not clear that 
ar\y of the husband's money was applied to the payment 
of the dues and interest to the building association. If 
we are correct, then these forty sharse belonged to the 
\vife, and, as already stated, the husband was well aware 
that the deficit, after the rents were applied, must come 
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from the only source at the wife's command, the moneys 
in bank derived tirom the Florida business enterprise. 
That he intended she should draw on this fund for the 
dues on her original twenty shares is manifest. When 
he transferred the other twenty shares, as a gift, he must 
liave intended that the dues on these shares should also 
be met from drafts on the same source of supply. The 
action of the parties, and all the surrounding circum- 
stances admit of no other conclusion. The puirchase 
money must be furnished, at the inception of the convey- 
ance, to create a resulting trust. Money subsequently 
furnished to reduce an encumbrance created by the hold- 
er of the legal title, at the time of the purchase is not 
sufficient; Barnett v. Dougherty 32 Pa., 371; Burr v. 
Case, 168 Pa. 86. The fraud, in taking title, must exist at 
the time the deed is made; Grove v. Case, 195 Pa., 325; 
Clark's Estate, 230 Pa., 158; Beidlei- v. Miller, 1 Wood- 
wa^rd, 222. 

It is contended that the wife promised to take a deed 
for one house in the name of the husband, and that she 
was guilty of fraud in violating this promise. We en- 
deavored to show that the husband furnished no pur- 
chase money at the time the wife took the conveyance in 
her name. 

The mere promise of the wife to buy for the husband 
cannot be enforced, where the husband furnished no 
funds, and the wife paid the purchase money; Kisler v. 
Kisler, 2 Walls, 323; Lloyd v. Lynch, 28 Pa., 419; Wil- 
lard V. Willard, 56 Pa., 125. 

It is argued that the wife made declarations that she 
held the property for herself and her husband. This is 
denied by the wife. She admits that she may have spok- 
en of the dwelling houses as ''our property.*' Such de- 
clarations by a husband, wife or parent are not unusual, 
and often mean that the individual property enu^^s to 
the benefit of the other member of the family; Ackerman 
V. Fisher, 57 Pa., 459. The wife denies that she made 
the declarations in the language used by the witnesses. 

Subsequent declaration cannot establish a trust 
where the facts surrounding the purchase of the real es- 
tate do not create the trust. The declarations must have 
a basis upon which they can rest. If we are correct, then 
the evidence shows that the wife became the purchaser in 
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her own right and with her ow?ii funds. There was no 
payment of the purchase money by the husband, and no 
fraudulent act on the part of the wife upon which these 
alleged declaration of an existing tru^t can rest. The 
rule is well stated in Jourdan v. Andrews, 258 Pa., 353 — 
''Under the Act of 1856, a resulting trust, in favor of an- 
other, can be raised only by actual fraud against the lat- 
ter, on the part of the grantee, in obtainin,g title or from 
payment of the purchase money by the cestui que trust, 
at the time the person sought to be fixed with the con- 
fidence, acquires title; and thereunder, unkept promises, 
declarations or misrepresentations which will create a 
trust ex maleficio, must be made, before or at the time the 
legal title is acquired, for nothing subsequently said by 
the grantee will avail for that purpose. The evidence to 
support the trust, as to land, must be clear, precise and 
convincing. A mere refusal to perform an oral promise 
is not sufficient to raise such a status. ' ' Nor can the trust 
be engrafted by the subsequent payment of the purchase 
money; Beringer v. Lutz, 179 Pa., 1. 

The declarations given by the witnesses were mere 
loose conversations with the defendant in the absence of 
the plaintiff. Very little weight should be attached to 
loose declarations of this character. Qualter^s Estate, 
147 Pa., 129. 

The proofs submitted by the plaintiff do not con- 
form fo the prayer in his bill. He asks that a decree be 
entered that the wife holds one half of said real estate in 
trust for him, and that she be required to convey the same 
to him in fee. The only testimony as to the promise about 
the real estate in question is given by the plaintiff. Ho 
declares that he was to have a deed for one of the houses 
and the wife a. deed for the other house. Which hou^*^e 
belongs to him under the alleged trust? 

Tlie rule in equity requires, '*that the relief afforded 
by the decree must conform to the case, as made out by 
the pleadings, and that it must be consistent with the re- 
lief prayerl far"; Luther v. Luther, 216 Pa., 9. A deed 
for a one half interest in the whole property is not the 
same ns a sepoi'ate deed for one of the two houses. A 
deed for one house may be more valuable than a deed 
i^hcwin^ a joint tenancy with the wife for the two houses. 
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The evidence to sustain a trust must clearly identify the 
property. 

We are also convinced that the husband knew, from 
the day the conveyance was made, that the title was plac- 
ed in the wife 's name. He coujd not close his eyes to the 
facts that confronted him. He knew there was but one 
deed, and not two deeds as provided in the alleged a,gree- 
ment. As already stated, the transfer of the twenty 
shares of stock on the day of the purchase of the proper- 
ty, indicates that one of the purposes in the mind of the 
plaintiff was to enable his wife to take title in her name. 

His indifference to the care of the property; the 
wife's payment of the taxes, the interest on the mortgage 
and the dues in the association, all indicate that he must 
have known that no part of the property was in his name. 
From May 1911, until April 1916, he was confronted with 
all these evidenjoes that the wife held the title. 

But if he had no actual knowledge that the title was 
in his wife's name, how can he deny that by the exercise 
of reasonable diligence he would have discoveired the al- 
leged fraud ? His indifference to the whole transaction is 
manifest, when according to his own testimony, he wait- 
ed a little more than three years after the discovery be- 
fore he instigated proceedings to establish a trust in the 
real estate in his favor. 

The institution of the suit looks like an after thought 
prompted by the decree in divorce in 1919. A careful 
study of the evidence convinces us that he knew, or at 
least would have known, by the exercise of reasonable 
diligence more than five years before his bill was filed, 
that the title to the property in question stood in his 
wife's name. Bu.t as already shown, the »conclusion is ir- 
resistible that he intended that the wife should become 
the owner of the property at the very inception of the 
purchase. 

CONCLUSIONS OF LAW. 

1. The transfer of the twenty shares of building 
and loan association stock by the plaintiff on May 25, 
1911, was, under the evidence and the law, a gift of said 
shares of stock to the wife. 

2. No .resulting trust in said real estate in favor of - 
the plaintiff is established by the evidence, as the pur- 
chase money for the property waiS not furnished, by the 
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plaintiff. The wife paid the cash out of her individual 
funds, and the balance of the purchase money was secur- 
ed by a pledge of the real estate so purchased and the 
pledge of her stock in the building association. At least 
there is no evidence, that is clear, explicit and satisfac- 
tory, to support the allegation that the husband supplied 
the purchase money. 

3. No tru^t ex maleficio is established by the evi- 
dence, as there was no .actual fraud, on the part of the 
wife, in the purchase of the real estate, nor did he furnish 
the money to pay for the said property at its purchase. 

4. The proofs do not support the prayer in the bill. 
There is no evidence submitted from which we can find 
that the plaintiff and defendant were to hold the prop- 
erty as joint tenants or undcir one deed. Under the plain- 
tiff's testimony the only allegation made is distinct, that 
the husband was to have a separate deed for one of the 
houses as sole owner. The decree prayed for is not con- 
sistent with proof. The probata and .allegata do not 
agree. He does not identify, by the evidence, the house 
upon which the trust is fastened. 

5. The plaintiff knew that the fraud, if any, was 
committed on the day the title was placed in the name of 
the wife. At least he would have discovered this fact 
more than five years before the bill was filed, if he had 
exercised reasonable diligence. The action is barred by 
the limitation fixed, under the Act of April 22, 1856, P. 
L., 533. 

6. The defendant is entitled to a decree in her favor, 
that the bill be dismissed at the costs of the plaintiff. 
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MATIAS V. RUSSIAN ORTHODOX CATHOLIC 
MUTUAL AID SOCIETY. 

Beneficial Society — By-Laws — Forfeiture of Death Benefits — 

Perfortnance of Funeral Services By a Non- Orthodox Priest. 

On a rule to open u judgment, when the petition of defendant al- 
leges, inter alia, as a defence that the plaintiff's husband was not buried 
in conformity with the rules and by-laws of a beneficial society, requir- 
ing the burial services to be performed by an orthodox priest, the judg- 
ment will not be opened, the plaintiff's answer denying that said rule 
was violated, in that, said priest refusing, said husband was otherwise 
buried. A rule of said society permitted such burial where extreme 
necessity required it. 

In the Court of Common Pleas of Lehigh County. 
No. 90 April Term, 1920. Katarine Matias v. Bussian 
Orthodox Catholic Mutual Aid Society of the United 
States of America. Rule to open Judgment. Ruje dis- 
charged. 

D. M. Garrahan, for Plaintiff. 
William H. Schneller, foir Defendant. 

Groman, P. J., September 20, 1920. Plaintiff's hus- 
band, a resident of AUentown, Lehigh County, Pennsyl- 
vania, died October 31st, 1917, a member of defendant 
aid society, in good standing, holding certificate dated 
January 1st, 1913, for $500.00. After various communi- 
cations relating to the payment of the certificate, on 
March 2nd, 1920, suit was brought in the Court of Com- 
mon Pleas of Lehigh County, Pennsylvania, as of No. 90 
April Term, 1920, returnable the second Monday of April 
following. The return of the Sheriff shows a proper 
service on February 20th, 1920. No affidavit of defense 
having been filed, on March 8th, 1920, judgment for want 
of an affidavit of defense, was entered for the sum of 
$500.00 with interest from November 1st, 1917. On March 
27th, 1920, defendant society presented its petition for 
a rule to show cause why the judgment so entered should 
not be opened, and the defendant permitted to file an af- 
fidavit 01 defense nu^c pro tunc. The petition, inter alia, 
sets forth that plaintiff's husband was not buried in con- 
formity with the rules, regulations and by-laws of the 
society, requiring the burial services to be performed by 
a Russian Orthodox Catholic Priest of the Russian Ortho- 
dox Catholic Church, and having failed to comply with 
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said ,requirement, claimant forfeited her right to benefits. 

The petition further sets forth that on February 
19th, 1920, a letter addressed to W. H. Schneller, Esq., 
at Catasauqua, Pa., was placed in a mail box at Wilkes- 
Barre, Pennsylvania, that the letter stuck in the mail 
box, was not found by the letter icarrier, or remained at 
the Post Office at Wilkes-Barre, until March 2nd, 1920, 
5.00 o'clock, P. M. when it was stamped by the postal 
authorities at Wilkes-Barre, Pennsylvania, forwarded to 
its destination and delivered to William H. Schneller, 
Esq., at Catasauqua, Pennsylvania. In it we find the fol- 
lowing language: *'If you can take this case for trial in 
the above mentioned court inform us inmaediately and 
we will forward to you all the necessary documents and 
facts.*' Petition further sets forth that inmiediately up- 
on service of the summons and statement, the letter was 
written and mailed to Mr. Schneller. The petition for 
the rule was signed and sworn to by John Pivovamik, 
of the City of Wilkes-Barre, Pennsylvania, Secretary of 
defendant society, and not by Reverend Peter Kohanik, 
president of the society. 

From the petition and answer we find practically all 
-communications relative to this matter were had with the 
secretary of the society, and that service of the summons 
was upon the secretary. The defense jrelied upon by peti- 
tioner raises the question whether plaintiff's husband 
was buried by a priest of the Russian Orthodox Catholic 
Church. Plaintiff in answer to the rule specifically 
denies that she refused to allow her husband to be buried 
as required by the rules and regulations of that society; 
on the contrary plaintiff avers that Reverend Blonsky 
was the only Russian Orthodox Catholic priest in that sec- 
tion of the state where plaintiff's husband died, that Rev- 
erend Blonsky was the spiritual adviser and a member of 
defendant society, but after being requested by plaintiff 
to do so, refused to perform such bu^'ial services; that by 
reason for such refusal, she was prevented from comply- 
ing with the rules and regulations of the society, and com- 
pelled to bury her husband otherwise. In her answer she 
sets forth that she falls within the provision of rule and 
regulation No. 75, permitting such burial where extreme 
necessity required it. The allegations of fact set forth 
by the plaintiff in the answer to the rule, are not denied. 
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The matter is submitted without depositions upon the 
record made up by petition for rule and answer thereto. 

A rule to open a judgment is not a matter of rights 
but of grace; and is an appeal to the equity powers of 
the court: Ilyss v. Buch, 34 Pa. Sup. Ot^ Page 43; Schroy- 
er V. Schmeltzer, 38 Pa. Sup. Ct., Page 400. In disposing 
of such a petition, the rules of equity must govearn: 
Jenkintown National Bank v. Fulmer, 124 Pa. St., Page 
:^37; Kaier Company v. O'Brien, 202 Pa. St., Page 153. 
The petitioner for a rule must submit some evidence of 
a defense before the judgment will be opened: HummePs 
Estate, 161 Pa. St., Page 215; Cosgrove v. Cummings, 195 
Pa. St., Page 497; Dillen v. Dillen, 221 Pa. St, Page 435. 

If we accept the statements of plaintiff in her answer 
to the rule, and not denied by defendant as to parts there- 
of, plaintiff falls in all fours within the rule as laid down 
in Telech v. Orthodox Catholic Mutual Aid Society of 
America, 63 Pa. Sup. Ct., Page 207. 

The letter referred to in the petition was written a 
day before the actual service of the summons in the suit, 
and this delayed letter written a day before service was 
made does not appeal to us very strongly, especially keep- 
ing in mind that communications passed between the 
secretary of the society and cou^el for widow of deced- 
ent for over two years. 

Defendant evidently knew litigation was impending, 
assumed the risk cf detey, if we are to accept the state- 
ments made, and waited until the eleventh hour to retain 
counsel to represent the society. The responsibility for 
the situation in which it now finds itself is without any 
fault whatever on the part of counsel now representing 
the society. 

Now September 20, 1920, rule to open judgment dis- 
charged. 



LONG AND ANDREWS v. NUSS AND SMITH. 

Practice — Certiorari — Praecipe — Return-day, 

In Certiorari a writ issued and made returnable by the prothonotary 
as required by rules of court, even thousrh founded on a praecipe desig- 
nating no return day, is valid. 
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In the Court of Common Pleas of Lehigh County. 
No. 34 June Term, 1920. Long and Andrews, Def end^unts 
in error and plaintiffs below, v. Percy Nuss and Ezra 
Smith of the Central Vulcanizing Company, plaintiffs in 
error and defendants below. CerticwrarL Rule discharg- 
ed. 

Herbert B. Frederick, for Plaintiffs. 

Edwin K. KJine, for Defendants. 

Groman, P. J., September 20, 1920. It appears from 
the record herein that the praecipe was issued without 
designating a return day; the Rrothonotary, in issuing 
the writ, made it returnable as required by the Rules of 
Court. The service of the writ was regular, and the ques- 
tion involved is: Did the irregularity of the praecipe in- 
validate the writ properly issued by the Prothonota4ry; 
and require us to dissolve the certiorari? A writ may 
be issued without «. praecipe, the praecipe is for the pro- 
tection of the Prothonotary: Harlan v. Plater, 19 W. N. 
C.40L 

A writ regular on its face, issued under a praecipe, 
without a return day, will not invalidate the writ, but 
the praecipe may be amended so as to conform to the 
writ: Davis v. Erode, 13 Pa. C. C, 631. 

Now September 20, 1920, rule discharged. 



BEERS V. LAUCHNOUR ET AL., EXECUTORS. 

Practice— Plaintiff's Statement — Motion to Strike Off— Act of 

May 14, 1915, P. L. 4.83. 

A motion to strike off a plaintiff's statement, under section 21 of the 
Act of May 14, 1915, P. !•. 483, without alleging: reasons or on a petition 
and affidavit, is not In proper form. 

In the Court of Common Pleas of Lehigh County. 
No. 9 January Term, 1918. Dorsey A. Beers vs. Aaron 
Lauchnor and James Schlosser, execu,tors of the last will 
and testament of David Lauchnor, deceased. Motion to 
strike from record plaintiff's statement. Motion dis- 
missed. 

Charles D. Thomas, for Plaintiff. 
James F. Henninger, for Defendant. 
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Groman, P. J., June 28, 1920. Plaintiff brought an 
action in assumpsit October 15th, 1917; a declaration was 
filed, and affidavit of defense. Other proceedings were 
had, until finally on March 15th, 1920, defendant moved 
tJie court to strike from the record plaintiff's statement 
of cause of action. Defendent evidently relies upon the 
provisions of the Act of 1915, Section 21, and the con- 
struction placed tliereon by the courts in Sturtevant Co. 
V. Regan et al., 26 District Reports, 189; 4 Pa. County 
Court Reports, 490, and approved by the Supreme Court 
in Kress House Moving Company v. Hogg,, 263 Pa. St., 
page 191. Had defendant by petition duly sworn to, en- 
tered a rule to strike off the record the statement filed, 
and in the petition alleged facts, or assigned reasons for 
the issuing of the rule, and thus enlightened the court as 
Avell as the attorney for the plaintiff, we might be induc- 
ed to encourage the proposed practice; but a motion only, 
v/ithout affidavit or reasons, fails to appeal to us, and we 
will not encourage the practice. 

Now June 28, 1920, motion dismissed. 



IN RE CHARTER OF JACOBUS UNION CEMETERY 
ASSOCIATION. 

Corporations — First Class — Application — Form — Power of 

Court. 

The Court, on flndins: that the certificate of incorporation is in 
proper form, the purposes named therein lawful and not injurious to 
the community, and that due legal notice thereof was griven, has no 
discretion but to approve the application for incorporation. 

In the Court of Common Pleas of Lehigh County. 
No. 92 October Term, 1918. In re application for charter 
of Jacob's Union Cemtery Association. Exceptions to 
ai)pIicat:on. Elxceptions dismissed. 

George M. Lutz, for Charter. 
Thomas F. Diefenderfer, Contra. 

G.roman, P. J., September 20, 1920. An application for 
incorporation of a cemetery association was filed in the 
Court of Common Pleas of Lehigh County, Pennsylvania, 
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on September ninth, 1918. The application, inter alia, 
sets forth that petitioners are citizens of Lynn Township, 
Lehigh County, Pennsylvania, and members and lot own- 
ers in an unincorporated association known as "Union 
iVmetery of Jacob's Church, of Jacksonville, Pennsyl- 
vania"; that it is proposied to organize a corporation to 
be known as "Jacob's Union Cemetery Association," for 
the purpose of ' ' receiving and holding property, real and 
jjersonai; and the establishing and maintaining of a ceme- 
tery"; that the business is to be transacted at Jackson- 
ville, Pennsylvania; that the corporation is to exist per- 
petually; and that the Board of Directors of the corpora- 
tion be fixed at six. 

The application was filed in the cflfice of the Pro- 
llionotary of Lehigh County as required by the Rules of 
Court, and duly advertised according to law. On October 
5th, 1918, objections were filed to the proposed incorpora- 
tion, raising questions of property rights, rules and regu- 
lations, affecting the holders of lots in the unincorporat- 
ed association now in existence, and various conditions 
that ni*!;Iit .result from an incori)oration. February 16, 
11'20, Calvin E. Amer, Esquire, was appointed master to 
pass upon tlie exceptions filed, and report findings of fact, 
and conclusions of law. The master recommended the 
rriaiitin^v of tlie application for an incorporation. On 
June 7tli, 1920, exceptions to the report of the master 
wore filed, first, setting forth tliat the articles of incor- 
poration were not in proper form; and second, that the 
o^astor envd in his finding of facts and conclusion of 
la\r, that the purposes of the incorporation were lawful 
and not injurious to the community. 

The objections filed raise the only questions involv- 
ed: Are tlie articles of incorporation in proper form? 
('pon a careful examination of the application, required 
of us by the Act of 1874, we find the signers of the appli- 
cation are citizens of Pennsylvania, describing themselves 
as memboTs of an unincorporated association known as 
'* Union Cemtery of Jacob's Church, of Jackson\411e, 
Pennsylvania," and lot owners in said association, the 
r.urposes of the intended incorporation are clearly set 
'ortli and stated, and are within the purj^oses named in 
the first section of the Act of April 29th, 1874, or amend- 
ments thereto. The application was advertised as ve- 
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quired by law, and filed in the office of the Prothonotary 
of Lehigh County as required by the rules of Court. In 
fact, the examination of the record has not convinced us 
that the master erred in his finding of fact and conclusion 
of law; that the application was in proper form. 

Are then the purposes of the application lawful and 
not injurious to the commmiity? 

The purposes are fully set forth in the application, 
and are within the provisions of the Act of Assembly. No 
authority was submitted holding that the incorporation 
of a cemetery association in a iconnnunity is, in itself, an 
unlawful act. Exceptants, howeveo", lay great stress that 
the incorporation would be injurious to the community, 
in that the incorporation would affect the property rights 
of owners of lots in another cemetery, and would result in 
strife and misunderstanding amongst and between the 
cliurch members, also members in the unincorporated 
cemetery association, and might eventually iresult in liti- 
gation and strife. The incorporation herein asked for, 
confers no present property rights in the unincorporated 
cemetery association, in fact, no property rights therein 
are ac(iuired by the intended incorporation unless by, 
through and with the consent of the members of the un- 
incorporated association, or in some legal proceedings; 
no property rights can be settled in this proceedings: St. 
John's Beneficial Union, 20 D. R. 503. It appears to us 
the objectors to the incorporation are anticipating the 
future the final disposition of the property of the unin- 
corporated cemetery^ association, real and personal, is 
largely, if not altogether, in the hands of the objectors 
themselves. The exceptions to the report of the master 
are dismissed. 

Finding the application in proper form, and the pur- 
poses named therein lawful and not injurious to the com- 
munity, the court has no discretion, but to approve the 
application for incorporation: Oakland Cemetery Com- 
pany, 12 Pa. C. C. 145; In Re Continental Benefit Society, 
42 W. N. C. 183; Highland Cemetery Company, 16 Pa. C. 
C. 533. 

Now September 20, 1920, the exception filed to the 
application for incorporation, are dismissed. 



Digitized by 



Google 



COMilOXWEALTH EX REL. v. RILE. 



COMMONWEALTH EX REL. v. RR.E. 

Habeas Corpus — Child — Custody . 

The mother of a two and one-half yoar old boy fil?d her petition 
for the custody and possession of said boy. There wj.s no corroborai- 
ing testimony showing that the mother was an unlit i>erson to have 
the cu.;:ctly of ihe child, nor that the fath -r wis antit, the testimony 
of both, according to the conchision of the Court, being highly colored, 
and the Court found as a fact that both parents were proper persons 
to have the custody of this child, but under the Act of June 26, 1895, 
I*. Li. 316, the Court shall determine what party shall ha\e the custody 
of the child, having regard for the permanent welfare of such child. 
and in this case, a child of such tender years could be better cared for 
in the home of the petitioner, the mother, and it was ordered that the 
father turn the child over to the mother, with the priWloge given him 
to visit the child at stated intervals. 

Ir: the Court of Conunon PL^as of ^fontgomoiy Coun- 
ty. No. 54, September Term, 1918. Habeas Cor])u.s. 

N. II. Larzelere, Attorm^y for PlaintitT. 
Clias. D. McAvoy, Attorney for Dc^tViidant. 

()[)h:i a hy Swartz, P. J., Xovcmb.r 12, VMS, The 
]H;i!ti'j':er uas u-a-r'evl to the rosiioiidopt on September 
21, 1909. They lived together as man and vrJiV, in De- 
troit, >M"cir: iuii, until June 1^)17, vAk^u they moved to 
i>!uj Beil, ifoiitgonK^ry County, and niade-tlieir bonio 
witli the parents of the respondent. A son v. as brrn to 
them, on May 6, 1916, named Frank Hi^i2,-ins Pile. Tlie 
(•\)ntro /en.y between tlie petitiouv-^r and ^respondent re- 
lates to the custody of this child. The father took tlie 
boy away from the Blue Bell home on August 15, 1918. 
and returned the same day without the child. He stated 
to h*s wif:^ — tliat he had placed the boy at school, that lif^ 
i^lorie knevr where the cliild was and that he v:ould not 
tell aii^' one. 

The V. ife If^ft ihe Blue Bell lionie, williin twenty min- 
ules thereafter and rented rooms in Xorristown, whore 
she now lives. Slie pays thirty-five dollars per month 
Tv^nt pp.d rrodnces a h^ase, for tlie term of six months. 
She has the second story front bed room and the use of 
tlie d )wnstairs sitiinfl^ room, dining* room and kitchen. 
The house is located on a desirable resiflential street, and 
tile rooms m^mt'oned would provide a convenient and 
c' mfortable home for herself and child. They afford the 
n^ual facilities for housekeep^nn*. 
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On August 21, 1918, the husband applied for an ab- 
solute divorce from his wife. He alleged cruel and bar- 
barous treatment. 

On August 31, 1918, the wife applied for a limited 
divorce from her hi^sband. She also alleged cruel and 
barbarous treatment. 

The respondent left the child for a few hours, at the 
day nursery in Norristown, then took the boy to a sister 
at Sellersville, in Bucks County, and after two or three 
days brought him back to the Blue Bell home. 

The father and mother of the respondent occupy this 
home. It is a fine house with modern conveniences and 
three acres of ground appurtenant. It is owned by the 
respondent, and he, his wife and child were boarders in 
the home. The grandparents are old and the only woman 
now in charge of the boy is the grandmother who is quite 
aged and subject to spells of sickness. 

Voluminous testimony was submitted at the hearing. 
It consists mainly of the evidence given by the petitioner 
and the respondent. If the wife gives a fair history of 
the family troubles, then the conclusion would follow that 
the respondent was a cruel, exacting, cold, imsympathetic 
and parsimonious husband. If he is correct in his evi- 
dence, then the wife was unchaste before her marriage, 
indiscreet in her conduct after marriage, guilty of con- 
duct that cast suspicion upon her fidelity to the marriage 
vow, and was also neglectful of and impatient with her 
child. 

There is very little corroborating testimony. Per- 
haps it is safe to infer that each party paints and distorts, 
in part, the occurrences, so as to weigh unduly against 
the other. If the petitioner, notwithstanding her positive 
denial, was guilty of misconduct befare her marriage, 
still the fact remains that the husband claims he had full 
knowledge of the same, through her confessions made to 
him, about one year after the marriage, and, therefore, 
six years before the child was born. Their married life, 
during a period of nine years, shoujd be sufficient to 
answer his charge of her unfitness to have the care and 
custody of the child, so far as he bases such charge on 
her alleged misconduct, two years before their marriage. 

There are some acts on the part of the wife, during 
their married life, that gave rise to suspicions of miscon- 
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duct on her part, but her explanations, if true, show that 
she was blameless. She has the presumption of innocence 
in her favor and her fitness to have the care and nurture 
of the little child can not be determined agiiinst her by 
suspicions unsupported by proofs. 

The charge that she neglected her child and abused 
the baby, in her anger and impatience, is not well found- 
ed. She may uot have the indulgent patience that is ex- 
ercised by some mothers, but that will not justify us in 
depriving her of her child. The petitioner lived for more 
than one year, in the home of the child's grandmother. 
The acts of alleged undue severity, on the part of the 
mother toward her child, were very few and not of a 
serious character. It is claimed they occurred usually 
when the husband was at home, for a short time after his 
long absence in the West. When there was a controversy 
between the father and mother, about the care of the 
child, the grandmother, in her version of the occurrence, 
would naturally side with her son. We must also re- 
member that grandparents are apt to be very indulgent 
toward their grandchildren. What they may now regard 
as undue severity was nothing more in their earlier lives 
than an act necessary for discipline, in the training of 
their own children. The alleged occurrence of frighten- 
ing the child into convulsions, by threatening him with 
a whip is indignantly denied by the mother. There is no 
proof, other than the husband's assertion. The child is 
a crying boy, according to the testimony, and his pres- 
ence in tl>e court room gave some evidence as to the 
truthfulness of this statement. Because it required some 
tim,» to quiet him does not prove that he was in convul- 
sions. If a mother is so cruel as to frighten her child in- 
to convulsions, we should expect competent proof of oth- 
er acts showing cruelty to the child. The doctor wTio visit- 
ed the boy, wlien he was sick, found that the mother was 
giving li'm the usual care and attention that are expect- 
ed from a mother. 

We are convinced that the mother will not abuse the 
child, if she is given the custody of the boy. She has 
love and affection for her child. 

We are also satisfied that there is no reason wliy the 
fa(h(»r shouhl not retain the child, even as against the 
mother, except for the age of the boy. He is only two and 
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one-half years old. We find nothing in the testimony to 
convince us that either is lacking in fitness to have the 
custody of the child. 

That the husband did not provide a suitable home 
for his wife, during all the years of their married life, can 
not be gainsaid. His earnings and accumulated property 
warranted a more convenient inviting home. Both, how- 
ever, were anxious to save money, and she was willing, 
after marriage, to continue in her occupation as a stenog- 
rapher. That he was over insistent in curtailing her 
expenses for wearing apparel is also evident. 

He did not confide to his wife matters that she was 
entitled to know. He never told her that he owned the 
Blue Bell property, or that he paid board to his parents 
for the wife and child while in that home. She necessarily 
felt that she was indebted to them for all the services, 
entertainment and comforts received at their hands. 
This was humiliating under her knowledge of his means, 
and induced he»r to make small payments to the parents 
out of her allowances. He took the child away, clande- 
stinely, and refused to inform her where he had placed 
the boy. True, he says he had fears that she would de- 
part with him. Even if she contemplated such act, it is 
difficult to see how she could steal away secretly and ac- 
complish her purpose. The railway stations were not 
near at hand. She could not carry the child, and he was 
too young to walk the distance. The husband was at 
home and not engaged in any business at the time, that 
called him away. Still, we admit the act was not im- 
possible. But it was at least harsh and loruel to the moth- 
ed to take away her child and deny her any access to the 
boy and all knowledge of his abode. 

We shall not continue this discussion. No doubt, 
each was at fault, and it may be difficult to determine 
who was the more responsible for the estrangement and 
separation. That is a matter for the divorce court, to 
which each party has appealed, and we do not mean to 
express any opinion as to the merits of their respective 
charges. 

What we said is, in our opinion, sufficient to show 
that the mother is not an unfit person to have the care, 
custody and nurture of her young child. True, there is 
crimination and recrimination by the parties, but before 
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the world, so far as we have any outside evidence, each 
stands blameless; at least, there is no proof of the unfit- 
ness of either sufficient to deny the custody of the child 
to the one or to the other. 

The decision of this question, in favor of the mother, 
makes it necessary that we give her the possession and 
care of her son now only two and one-half years old. 

The act of June 26, 1895, P. L., 316, in the second 
section, provides — '*that in any dispute between husband 
and wife for the custody of a child the courts shall decide 
in their sound discretion to which parent the custody of 
the child shall be committed, regard first being had to 
the fitness of such parent and the best interests and per- 
manent welfare of said child. '^ 

In Myers v. Myers, 18 Pa. C. C. R. 385, decided in the 
Common Pleas of Franklin County, Judge Stewart, no\i 
a distinguished member of our Supreme Court, said: 

** Having regard solely to the welfare of a child of 
such tender age, we can find nothing on the father's side 
which will weigh equally with a mother's constant and 
loving care, and to such consideration we are confined.'' 
* * * * **It would be an exceptional case indeed, where 
the best interests and permanent welfaire of a child of 
tender yoars would not be better promoted by a mother's 
love and daily care, than by the father's, even though 
the latter bo ever so tender and affectionate." 

No two cases are exactly alike, but there is a very 
remarkable similarity in the facts of the above case and 
tho>e found in the case now before us. The child in the 
Myers c.^se was a boy two and one half years old. The 
father took him away from the custody of the mother. 
Tile parents had separated and the court found that both 
were fit persons to have the custody of a child. The 
Judire also refused to pass upon the question as to the 
relative merits of the charges made against each other. 
We can add nothing with profit to the discussion con- 
tained in that opinion. 

Even prior to the act of 1895, Judge Allison reached 
the same conclusion, in Hart v. Hart, 8 W. N. C, 156. In 
that case the child was four and one half years old, and 
the court found that the father was a man of the high- 
est character, that he had great affection for the child, 
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and that his care evinced a love for the boy beyond that 
which a father often manifests for his child. 

For the same .reasons a little girl was committed to 
the care of her mother, and the father was refused her 
custody: Walsh v. Walsh, 14 Dist. Rep. 644. 

Fear is expressed, on the part of the father, that the 
child may be neglected by the mother. Leave is given 
for a reheasing, upon hte pending application, if the rcr 
spondent sets forth, under oath or affirmation, that he 
will produce evidence of the mother's neglect of the child, 
or that he will show other misconduct of the petitioner, 
affecting her character or fitness to continue in the cus- 
tody of the boy. 

The mother must not take the child beyond the juris- 
diction of this court, so long as the respondent continues 
his actual residence and home in this county. Even if he 
should remove the mother must first obtain leave from 
this court, before the child can be taken into another 
jurisdiction. The father must be allowed to see the child 
at least once a week, if he so desires. He can also have 
the custody of the child in his own home, for two days, 
once a month, but before he removes the child he must 
enter bond, in the siyn of $500, with one surety, that he 
will, upon each occasion of such removal of the child, re- 
turn him to his mother at her residence. 

Inasmuch a.s the petitioner's relatives and friends 
reside in the West, fear is expressed that she may be 
temptt^d to remove the child firom this country. We, 
therefore, direct that she also enter bond in the sum of 
$500, with one surety, that she will not, for the period of 
one year, make her home beyond this county or take or 
send the child out of this county, unless leave of court 
is first obtained for such removal. These bonds and con- 
ditions are im))ose(l in accord with the decisions made in 
Commonwealth v. Strickland, 27 Pa. Superior Ct. 309, 
and Walsh v. Walsh, 14 Dist. Rept. 644. 

And now, November 12, 1918, after hearing and argu- 
ment of counsel, it is ordered, adjudged and decreed that 
the minor, Frank Higgins Rile, be committed to the cus- 
tody of his mother, Elizabeth Higgins Rile, and that he 
be brought by his father or his representative, to the 
residence of the mother, on Elm street, Norristown, Penn- 
sylvania. Such deliverv of the child shall be made with- 
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in five days after the father or his counsel is notified of 
the filing of the wife's bond in the prothonotary's office, 
as provided in the foregoing opinion. This order is made 
subject to all the conditions and provisions fully set out 
in the foregoing opinion. 



COLLINS' ESTATE. 
IVil/s — Execution — Signing at End. 

The signing of a will by the testator, for the purpose of ezacutlon* 
on the left side of the paper immediately under the printed attesta- 
tion clause, fulfills the statutory requirement that it be sisrned at the 
end thereof, where nothiog appears thereafter except the signatures 
of the witnesses. 

There is nothing in the statute which requires that the testator's 
signature be on the right side of the paper, or at any particular place 
thereon, if it is at the end of the will. 

Appeal from register. In the Orphans' Court of 
Lackawanna County. No. 966, Year 1919. 

J. W. McDonald, for Appellant. 

Sando, P. J., October 6, 1919. — The only question in- 
volved in this case is whether or not a paper purporting 
to be the last will and testament of Hugh Collins, deceas- 
ed, was signed by him **at the end thereof" as required 
by the Act of April 8, 1833, P. L. 249, section 6. 

The testamentary paper offered for probate in the 
present case is typewritten on the usual printed form of 
a will. It <?ontains no line for the signature with a seal 
thereafter. 

On the paper '^resented to the register, which he re- 
fused to accept for probate, the place where the signature 
of Hugh Collins appears, is at the end of the attestation 
clause. The testator placed his signature for the pur- 
po<5e of exe»eution, at a place on the instrument which is 
at the end of every part and clau^se of it, and nothing 
appears on the paper after his signature, except the 
names of the subscribing witnesses. The only thing 
which raises a doubt as to whether it is signed at the end 
thereof, is the position of the si.ii:nature on the paper, it 
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being on the left side of the page immediately under the 
attestation clause instead of the customary place on the 
right side. There is nothing in the statute requiring that 
the signature should be placed at the right side of the 
paper, or in any particular place thereon, if it is at the 
end thereof. 

William P. Monahan and Thomas J. Dougherty sign- 
ed the will as subscribing witnesses at the request of the 
testator. 

To determine whethar a decedent has subscribed his 
name at the end of a will is to take the document as it 
left his hands, and then, disregarding the signatures of 
the subscribing witnesses, and all evidence aliunde, to 
see whether it is apparent that his name was placed 
where it appears for the purpose of execution. It must 
appear upon the face of the paper that not only the dece- 
dent intended to place his signature at the end of his 
testamentary provisions, but that he in fact placed it in 
such proximity thereto as to constitute a substantial com- 
pliance with the requirement of the statute. 

In Swire's Estate, 225 Pa., 188, it was held that, as 
the signature of the testatrix appears at the end of the 
codicil, it was in compliance with the statutory require- 
ment, notwithstanding some marginal bequests on the 
same page above the signature. 

In Baker's Appeal, 107 Pa., 381, it was held that a 
will signed at the end of the obviously inherent sense, 
though not at the end in point of spg^ce, is '* signed at 
the end thereof," within the meaning of the statute. 

It was held in Stinson's Estate, 228 Pa., 475, that the 
end of the will is the logical end of the testator's dis- 
position of his property, wherever that end manifestly 
appears on the paper, and not the point which is spatial- 
ly removed from the beginning. 

The most recent case on the question of execution, 
is that of Churchill's Estate, 260 Pa., 94, decided on Jan- 
uary 7, 1918, where a printed form of will had been fill- 
ed in by the decedent in his own handwriting, acting as 
his own scrivener. He had written his name in three 
blank spaces in the paper — first at the top and then in 
the testimoniujn and attestation clauses. His name ap- 
peared nowhere else on the paper, although there was at 
the end, immediately after the attestation clause, a line 
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for signature with seal thereafter. It was held that the 
will was not signed at the end thereof. 

In the consideration of the cases on the question in- 
volved here, the above cited being selected therefrom, we 
oannot find that the facts are the same as presented here. 
There was a question whether certain writings alleged to 
be extraneous constituted part of the will, in all, with 
the exception of the Churchill case. In the cases examin- 
ed and brought to our attention, there does not appear 
to be a "ease dealing with the particular facts of the ease 
at bar. 

Applying the test in the present instance, we con- 
clude that for the purpose of execution, the signature 
"Hugh Collins" was written where it is found on the 
testamentary paper in question *'at the end thereof." 

And now, October 6, 1919, the appeal of Edward Col- 
lins is sustained, and the decision of Thomas Bejoion, re- 
fusing to probate the testamentary paper foir probate a& 
the last will and testament of Hugh Collins, deceased, is 
set aside. 



BRIGHT V. MOREFIELD. 

Justice of the Peace— Jurisdiction — Trespass — Direct Injury, 

A Justice of the Peace has Jurisdiction of an action of trespass 
brought to recover damages for an injury done against real or personal 
estate where the damages arise from an immediate injury such as were 
recoverable in the common law action of trespass but a Justice has no 
Jurisdiction of an action where the damages to be recovered are conse- 
quential such as were recoverable In the common law action of trespass 
on the case. 

A Justice has Jurisdiction where his record discloses that "Plain- 
tiffs claim is for • ♦ • • repairs being necessary by the collision 
of the defendant's car • ♦ • the defendant, himself, operating his 
own car at the time of the collision — the fault for said collision being 
entirely that of the defendant, and the damage claimed above being 
entirely direct and, not in any way consequential," as the action is for 
the recovery of damages arising by an actual and immediate Injury done 
to plaintiff's personal property for which the plaintiff might have sought 
redress at the common law by an action of trespass vl et armis, but not 
by an action of trespass on the case. 

In the Court of Common Pleas of Westmoreland 
County, No. 688 May Term, 1919. Certiorari. 



Digitized by 



Google 



BRIGHT V. KOREFIEajD 105 

John W. McFayden, for plaintiff in error. 
James B. Weaver, for defendant in error. 

McConnell, P. J.: The transcript shows that the ac- 
tion was commenced by ** summons in trespass not exceed- 
ing $300.00/' A ju,dgment was rendered in favor of the 
plaintiff for $65.70. The cause of action, as set out in the 
transcript, is 'as follows: ** Plaintiff 's claim is for $65.70 
for repairs to plaintiff's automobile, as per bill of Key- 
stone Auto & Machine Co. Inc. hereto attached and made 
pa^rt of this demand — said repairs being necessary by the 
collision of the defendant's car, bearimg Penn'a. license 
No. 173139, with plaintiff's c?ar, on the 6th day of Febru- 
ary, 1919, at the intersection of Chambers St. and Lloyd 
Ave. in the borough of Latrobe, Pa. — ^the defendant him- 
self operating his own. car, at the time of the collision — 
the fault for said collision being entirely that of Defend- 
ant, and the damage iclaimed above being entirely direct 
•and, not in any way consequential." 

In substance the errors assigned are (1) that the Jus- 
tice had no jurisdiction. (2) That the ti'anscript does 
not allege the making of any promise to pay for the re- 
pairs sued for. And (3) **The transcript shows upon its 
face that the damage for which claim is made, and for 
which the judgment was awarded, is indirect and conse- 
quential." 

That the jurisdiction of a justice is limited, and, 
therefore, that the record should show his jurisdiction to 
render a judgment in the case exhibited in the transcript, 
is a proposition that no one will deny. If the first and 
last assignments of error appear from the transcript ex- 
hibited to be correct, the judgment, must of necessity, be 
reversed. But are they correct f A record cannot be con- 
demned merely because the suit is not based on a contract, 
for a justice does have jurisdiction in some forms of tres- 
pass. * ^ The justices of the sevenal counties of this common- 
wealth and the aldermen of the city of Philadelphia shall 
have jurisdiction of actions of trover and conversion and 
of actions of trespass brought for the recovery of dam- 
ages foo* injury done or committed on real and personal 
estate, in all cases where the value of tb.e property claim- 
ed, or the damages alleged to have been sustained shall 
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not exceed one kwidred dollars. ' ' Section 1 Act 22 March 
1814, 6 Sm- 182, 2 Purd. Dig. pages 2155 and 2156. 

Therefore, in some forms of trespass, justices are given 
by law join^etion. Under the above quoted provisions 
of the Act, tor more than a century, it has been held that 
a plaint Fflf may BBie before a justice for damages arising 
immediately from a tre^>as8, and which would be recov- 

^erahie in the commoi^law action of trespass vi et armis, 
and not such as are consequential, and which would be 
reeoverable, if at «all, only in an action of trespass on the 
case. "A justice of the peace has jurisdiction of actions 
of trespass for the recovery of damtages for injury done 
^orcomfmitted on real and personal estate. The damages 
for* which plaintiflf may sue before a justice in this form 
of action are such as arise where injury is immediate, and 

"WOuM be recoverable in the common-law auction of tres- 
pass, and not such as are consequential, and would be re- 

' ooverable, if at all, only in action of trespass on the case.'' 
(limgrich v. Sheaffer, 16 Sup. 299. 

In the- case of Connellsville Grocery Company, vs. 
Springer, 1 Justice Law Reporter, page 45, (page — mfra), 
we^ had occasion to examine the doctrine of the cases on 
this subject, and do now deem it necessary to here re 
peat what was there said, at least in ^any great detail. 
S^ioe it to say, that it was there held, that **A justice 
has jurisdiction where his record discloses that *plaintifll 
'brinf^s suit against defendant for driving his horse and 
carriage into the buggy of the pbintiflf', as the defendant 
is charged with doing an immediate damage to personal 
fJToperty, and the common law action of trespass vi et 
armis would be the appropriate form of action through 
vs^eh to obtain a remedy.*' 

''Trespass ''against property, in common parlance, 
means an act by which immediate injury is done to the 
propertVj'and this i^ the sense in which the legislature use 
it." ^Marsteller v. Trimbley, 6 Binney, 33. 

If the plaintiff bad stated his case before the justice 
to be based, on defendant's ** negligence," that would 
sfcow a case wherein the justice had no jurisdiction, inas- 
much as that would exhibit a case wherein damages were 
consequential, and, the^f ore, to be recoverable only in an 
action of trespass on the case, whereof the statute gives a 
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justice no jurisdiction whatever. Bipple v Keaat^ 5 Diet. 
31; Thirlow v. Traction Co., 4 Dist. 83. 

In Greasly v. Wright, 2 Kulp, 415, Judge Bice points 
out the case wherein a justice had been given jurisi(Uction 
in action of trespass, and also the cases of trespass where- 
in he has not been given jurisdiction. 

In a certiorari the question of jurisdiction is determ- 
inable solely from what appears in the transcript. If any 
appeal had been taken and, from the evidennce adduced at 
a trial in court, it was made manifest that the case was 
really predicated on negligence, the plaintiff therein 
eould not recover, for the appeal would bring into court 
only such jurisdiction over the case as the justice had, by 
law, been invested with, and the justice had not been in- 
vested with jurisdiction over a suit for the recovery of 
consequential damage. 

But, in this case, we do not inspect the evidence, but 
only the form of the record, and, according to what is 
therein found, this suit was only prosecuted before the 
justice for the recovery of damages arising by an actual 
and immediate injury done to plaintiff *s personal prop- 
erty, for which plaintiff might have sought redress, at the 
common-law, by an action of trespass vi et armis, but not 
hy action of trespass on the case. From what appears in 
the transcript, it is made manifest that the justice had 
jurisdiction, and, therefore, the assignments of error are 
all overruled and the proceedings of the justice are af- 
firmed. 



SUPEBVISOBS OF EALPHO TWP. v. CABDELL. 

Jtistice of the Peace — Certiorari— Township Code — Filling Up 

Ditch Leading Water from PubUc Road — Penalty. 

A Justice of the Peace has Jurisdiction of an action brouirht for the 
recovery of the penalty provided by Section 699 of the Township Code of 
1917 for stopplnsr* flllingr up or injuring: any drain or ditch maintained by 
township supervisors; but the record of the Justice of the Peace must 
show jurisdiction affirmatively, and where it does not appear In the 
record returned by the Justice that the action was brouirht for the 
recovery of a penalty, the judgrment of the Justice will be reversed on 
certiorari. 

Common Pleas of Northupiberland County. No. 101 
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September Term 1919. Preston Crowl, Thomas J. Clark, 
C. R. Lark, supersrisors of Ralpho Township, v. William 
E. Cardell. Certiorari. 

C. C. Lark, Esq., for the Plaintiffs. 
W. H. Unger, Esq., and W. L. Snyder, Esq., for the 
Defendant. 

Cn^mings, J., April 3, 1920. — This in an action 
brought by the plaintiffs, Supervisors of Ralpho Town- 
ship, against the defendant, William E. Cardell, to re- 
cover from the defendant a penalty provided by the 699 
Section of the Act of the General Assembly of 1917, P. L. 
840, which section is as follows: 

'^Setetion 699. The township commissioners or su- 
pervisors of townships of the first or second class may 
enter upon any lands or enclosures, and cut, open, nuain- 
tain and repair such drains or ditches through the same 
as are necessary to carry the water from the roads, streets, 
lanes, or alleys. 

If any person shall stop, fill up, or injure any such 
drain or ditch, or shall divert or change the course there- 
of, without the authority of the commissioners or super- 
visors, such person shall for every such offense forfeit and 
pay a sum not less than fouo* dollars nor more than twenty 
dollars.'* 

The exception filed by coupsel for the defendant is: 

^*For the reason that the cause of action in the above 
ease was not cognizable before a justice of the peace, and 
that the proceedings w^re unjust and illegal for the rea- 
son that the justice of the peace had no jurisdiction of the 
same, the action being a tort.'' 

While we cannot agree with counsel that the justice 
could not entertain jurisdiction of an jaction brought for 
the recovery of the penalty provided by the act of 1917, 
Section 699, we must sustain the exception in this; that 
the record of the justice fails to show affirmatively juris- 
diction. Nowhere in the record returned by the justice 
does it appear that the action was brought for the recov- 
ery of a penalty. The record of the justice showis that: 

**The defendant closed la ditch opened by the Township 
leading the water from the public road into Pocohontas 
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Creek, at the property of the defendant. Plaintiff (claims 
four dollars damages/* 

If a proceeding were broujght for the recovery of 
four dollars damage, as set out in the transcript of the 
Justice of the Peace, resulting from the closing of the 
ditch, then plainly the justice would not have jurisdic- 
tion. It is useless to cite any authorities on the proposi- 
tion that the justice's record must affirmatively show 
jurisdiction. It is a well established principle of law and 
needs no citation. 

And now, to wit, April 3, 1920, for the reason that 
the record of the justice fails to show affirmatively juris- 
diction of the cause of action, the exceptions are sustain- 
ed, and the judgment of the justice (reversed. 



MARTIN V. HOSHAUER. 

Ejectment — Mistake in Deed — Evidence Unrecorded Deed — 
Notice, 

A prior unrecorded deed will carry title against a subsequent re- 
corded deed where the latter firrantee had actual notice of the former 
deed. 

It is the duty of the subsequent purchaser to make reasonable in- 
quiry as to the title of one in possession. 

Where the description in a deed is insufficient or ambisruous, parol 
evidence is admissible to identify the land conveyed or ascertain its 
quantity. These are questions for a jury. 

Marks of a boundary on the srround control the courses and dis- 
tances mentioned in the deed. 

A deed properly acknowledgred is admissfble in evidence though 
not recorded. 

Where, in an action of ejectment for a strip of land included in the 
plaintiff's deed, the defense was that the description in the deed was 
an error and that the plaintiff had notice that the strip was owned by 
and in posBession of the defendant, it is not error to admit in evidence 
the defendant's deeds not recorded within ninety days, or to admit 
evidence aliunde as to what land was intended to be conveyed and that 
the defendants were in possession of the disputed land when the plain- 
tiffs took title. 

In the Court of Common Pleas of Lancaster Countv. 
Rule for a new trial. May Term, 1918, No. 30. 

W. L. Calkins and B. F. Davis, for plaintiff and rule. 
John E. Malone, for defendant. 
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April 19, 1919. Opinion by Hassler, J. 

This is an action of ejectment for a strip of land in 
Ephrata Borough, whicH the testimony shows contained 
a frontage on Chestnut Street of thirteen feet eleven 
inches. The trial resulted in a verdict for the defendant, 
and twenty-one reasons have been filed for (a new trial. 
The facts developed at the trial are as follows: 

Prior to March 29, 1907, John Zudrell owned a tract 
of land on the Northwest corner of Chestnut Street and 
Washington Avenue in the Borough of Ephrata, fironting 
on Chestnut Street about one hundred and ninety-two 
feet. By a deed dated Miarch 29, 1907, he conveyed one 
hundred and twelve feet, being the Western portion of 
it, to F. E. Bolster, who on October 5, 1916, conveyed the 
same to Samuel Hoshauer, the defendant in this case. 
The description of the land conveyed is exactly the same 
in both deeds. 

On April 1, 1907, three days after the conveyance to 
Bolster, he conveyed the Eastern portion of the tract of 
land, being bounded on the East by Washington Avenue, 
to Horace and W. S. Schload, who on March 16, 1912, 
conveyed the same to Henry C. Martin, the plaintiff in 
this case. 

After the conveyance of a portion of his land to F. 
E. Bolster, John Zudrell only had remaining seventy feet 
frontage on Chestnut Street, but the deed to the Schloads 
calls for a frontage of one hundred and twelve feet on 
that street. The deed from the Schloads to the plaintiff 
conveys a lot having a frontage of eighty-seven feet on 
the same street. ^ 

That there was an orroir in the aescription of the 
land contained in one of the deeds given by John ZudroU 
is evident, as together they conveyed more land than ho 
was the owner of. 

The deed from John Zudrell to F. E. Bolster, de- 
fendant's predecessor in title, was not re"eorded witliin 
ninety days of its delivery. The deed from Zudrell to 
Horace and W. S. Schload, plaintiff's predecessors in 
title, wias recorded at once, and before that of Zudrell to 
Bolster, though the latter was recorded before the plain- 
tiff purchased and obtained title to the Schload tract. 

As the deed of defendant's predecessor in title was 
not recorded as required by the (recording act, the do- 
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fendant's predecessors in title, if they did not have actual 
notice of its existence and what was conveyed by it, were 
not bound by it, land their deed took priority over it, so 
that they were entitled to the whole frontage on Chestnut 
Street called for in it. The plaintiff then would have ob- 
tained title to the eighty-foot frontage called for in the 
deed from them to him. Bu.t if the plaintiff's predeces- 
SQrs in title took their deed with actual notice that part 
of the land conveyed in it had previously been conveyed 
to the defendant's predecessor in title, they did not ac- 
quire title to the land so conveyed, even though the prior 
deed wias not recorded: Tate v. Clement, 176 Pa. 550. The 
plaintiff, however, would not be bound by the actual no- 
tice to the Schloads, but must have actual notice of the 
title of defendant's predecessor in title: Good v. Baus- 
man, 6 W. N. 93; Phillips v. Stroup, 1 Mona. 517. Pos- 
session is notice to subsequent pui^hasers of whatever 
title the one in possession claims: Jamison v. Dimock, 
95 Pa. 52. It is the duty of the subsequent purchaser to 
make .reasonable inquiry as to the title of the one in pos- 
se^'^^ion. and failure to do so rleprives him of the right to 
claim title under his deed if the one in possession has 
title: Tolles' Appeal, 110 Pa. 331 ; Jackson v. McFadden, 
4 W. N. 539; Marph v. Nelson, 101 Pa. 51; Anderson v. 
Brimser, 129 Pa. 376; Jamison v. Dimock, 95 Pa. 52; 
Rowe v. Ream, 105 Pa. 543. 

It was proven at the trial, and not contradicted, that 
both lots were sold at a public sale in the fall of 1906; 
that tho line between them was marked by stakes driven 
in the ground and a cut in the curb on Chestnut Street; 
thnt tho defei^lant's predecessor in title took posssssion 
of the land under his deed to the stakes and the cut in 
tho e\}vh, and he land the defendant have been in possos- 
sion of it ever since. It was also proven that the plain- 
tiff's predecessor in title took possess^'on of the lot pur- 
rhopod by thom up to the stakes and the cut in the curb, 
and t^ i^t thoy and the plaintiff have boon in nosspssion o? 
it to that boundary since that time. This bon.ndars^ lino 
wa< subsoqnontly morlvod by the plaintiff with a hedge 
and n^torwards \vitb an iron fence. 

The boundary line so marked by stakes and a out 
in the curb, and by tho hodse and iron fence, loaves tho 
disputed strip of land in the possession of the defendant 
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and his predecessor in title. The plaintiff for several 
years has leiased from the defendant's predecessor in title 
the disputed strip, with other land, for farming purposes. 
The plaintiff did not at any time make any inquiry as to 
the title under wihich the defendant, or his predecessor in 
title, held possession of the land west of the boundary line 
marked as above described and which was the disputed 
strip. 

The defendant and his predecessor in title hiave been 
in possession of the disputed strip of land from the time 
of its conveyance by Zudrell, which was prior to the con- 
veyance to the plaintiff's predecessor in title. The plain- 
tiff, therefore, had ax^tual notice of such title as the de- 
fendant and his predecessor in title claim, even though 
their deed was not recorded, and neither he, the plaintiff, 
nor his predecessor in title took by their deeds any title 
to the disputed strip of land. The pliaintiff, therefore, 
was not entitled to a verdict. We might have submitted 
the case to the jury to find a verdict for the defendant if 
they believed this uncontradicted testimony, but we sub- 
mitted the case most favorably to the defendant, and of 
that submission the reasons point out nothing of which 
the plaintiff can justly complain. 

We submitted to the jury the question of what was 
conveyed by the deed to the plaintiff, as it was inaccurate 
and ambiguous in two particulars. First: The courses 
and distances did not meet, as the eastern and western 
boundaries are parallel, the front eighty-seven feet long 
and the rear one only sixty-nine feet. Second : The deed 
called for thirty-two perches of land, whereas the land 
which the plaintiff claims he obtained by his deed 
amounts to forty-two perches. Under these circum- 
stances we submitted to the jufy evidence outside of tho 
deed to show what land was intended to be, and actually 
was conveyed by it, and what the parties understood was 
conveyed. For this purpose we instructed them to con- 
sider the boundary marked on the land, first by stakes 
and the cut in the curb, and subsequently by the hedge 
(and the iron fence, the lease by the plaintiff of the land 
in dispute and the quantity of land called for in the deed, 
and what it would amount to if the disputed strip was in 
plaintiff's tract, in order to arrive at their "conclusion 
whether the plaintiff and his predecessor in title had no- 
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tice of the defendant's possession of the disputed strip, 
or whether his deed included it. In doing this we com- 
mitted no error. 

Where the description in a deed is insufficient or 
ambiguous, parol evidence is admissible to identify the 
land conveyed: Carroll v. Miner, 1 Sup. 439; Trustees of 
Kimgston V. Lehigh Coal Co., 241 Pa. 469. Parol evi- 
dence is also admissible to ascertain the quantity of land 
conveyed where there is any doubt or ambiguity from 
the description in the deed: Koch v. Kunkel, 90 Pa. 264. 
These are questions for the jury: Nourse v. Lloyd, 1 Pa. 
229. It is a question for a jury whether a disputed strip 
of land is included in the land conveyed; Naglee v. 
Ingersoll, 7 Pa^ 185. Marks of a boundary on the ground 
control the courses and distances as against the courses 
and distances mentioned in the deed: Mackentile v. 
Savoy, 17 S. & R. 104, Morse v. RolUns, 121 Pa. 537 (This 
ea^e is very similar to the one at bar) ; Craft v. Yeaney, 
66 Pa. 210. 

These authorities fully justify our submission of 
this question to the jury. 

It is unnecessary to examine all the many reasons 
for a new trial, as what we have said in this opinion 
answers most of the reasons raised in them. 

The third reason contends that we admitted evi- 
dence that the plaintiff's predecessor in title only pur- 
chased to a certain line marked on the ground, where 
there is nothing in the -affidavit to justify the admission 
of that testimony. That is not a fact. The statement 
sets forth that plaintiff claims certain land. The ^affida- 
vit of 'defense denies that the plaintiff is entitled to re- 
cover that land. Any evidence, therefore, to show that 
part of the land claimed by the plaintiff was not includ- 
ed in the deed under which he claimed was, therefore, 
admissible. 

The fourth reason is that the testimony of John 
Zudrell, Horace Schload and W. S. Schload was not ad- 
missible as it contradicted their deeds. It did not do so. 
Nothing was said in their testimony that would impugn 
or contradict any deed. They only testified to the facts 
which occurred prior to and subsequent to their taking 
possession of the land, and this testimony was properly 
admitted that the jury might ascertain whether the 
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plaintiff's predecessors in title had notice of the convey- 
ing of a part of the land included in their deed to the 
defendant's predecessor in title. 

The sixth reason is that the deed from John Zn.d- 
rell to F. E. Bolster should not have been admitted in 
evidence as it was not recorded within ninety days. A 
deed properly acknowledged is admisible in evidence 
though not recorded: Keichline v. Keichline, 54 Pa. 75; 
Hamilton v. Galloway, 1 Dallas 93. 

Our refusal to affirm several of the plaintiff's point 
and our affirmance of defendant's point, and certain 
portions of our charge, are made the subject of other 
reasons for a new trial. We think we have fully justified 
the answers to the points and the portions of the charge 
complained of in this opinion, and it is unnecessary to 
further discuss them. Undcir all the evidence, in our 
opinion the plaintiff is not entitled to a verdict and the 
defendant is, and as we think no error was committed in 
our admission or rejection of testimony, or in submit- 
tinig the case to the jury, we discharge the rule for a new 
trial. 



FENSTERMACKER ET AL. v. P. & R. RY. CO. 

Contributary Negligence — Raising Netv Theory on Argument 
of Rule for a New Trial — Negligence — Excessive Verdict. 

Where, during the course of the trial of a suit for damasres for 
personal Injuries, the defendant raises only one question of contribu- 
tory negligrence, and neither in the closing: address to the jury nor in 
its requests for instructions, contends for contributory negrligrence on 
other grounds, and allows the Court to charge the Jury on the theory 
that no other contributory negligence Is in question. It is too late at 
the argument of a rule for a new trial to raise the question of con- 
tributory negligence on other grounds or to complain of the failure 
of the Court to charge the Jury on the other theory. 

Where, in a suit for damages for personallnjuries, the evidence 
showed that the plaintiff was 21 years old, with a life expectancy of 
40 years: that by reason of the accident he lost an arm near the 
shoulder: and that at the time of the injury he earned $16.74 per week, 
a verdict of $10,000 is not excessive compensation for future suffering 
and inconvenience and the present worth of future loss of earning 
power. 
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In the Court of Common Pleas of Berks County. No. 
52 October Term, 1917. Eule for new trial. 

Snyder, Zieber & Snyder for defendant and rule. 
W. B. Bechtel for plaintiff. 

Opinion by Wagner, J., October 6, 1919. — ^Plaintiff 
brought suit 'against the defendant for damages for the 
loss of his left arm, for a compound fracture of his hip, 
and for injures to his back, which he alleged were caus- 
ed by defendant's negligence. 

On the morning of July 17, 1918, the defendant com- 
pany, through its shifting crew, shifted two loaded ore 
cars, placing the one directly over the fifth chute on the 
premises of the Empire Iron & Steel Company, at Top- 
ton, Pa., and the other right beyond the first car, towards 
AUentown. They then placed two freight cars upon this 
same track west of the two ore cars. The distance be- 
tween the eastern end of the nearest freight car and the 
western end of the nearest ore car — the one placed over 
the chute — was about 40 feet. The location of the second 
ore <5ar was thus right beyond and east of the first ore 
car and the pit into which it was also later to be emptied 
(testimony of Elmer DeLong, defendant's witness and 
flagman, N. of T., pp. 38, 41). The siding inclined to- 
wards Eeading; that is, from the ore cars to the two 
freight cairs. After the first ore car was unloaded, the 
employees of the Empire Iron & Steel Company who 
were unloading the ore oars, moved the emptied car off 
of the pit down the incline in the direction of the two 
freight cars. They then moved the full ore car over the 
same pit into which the first had been emptied, to un- 
load it. The plaintiff, Eichard F. Fenstermacker, went 
underneath the car, to there, with a hammer, open the 
doors to let ou.t the ore. It was testified that this was 
the customary and necessary method of opening these 
oars, because the device or wrench at the side of the car 
to open the doors, was not able to be worked when the 
cars were heavily loaded. Therefore, they were obliged 
to use both the wrench and have a person go undeoTieath 
with a hammer to strike the lever to open the doors at 
the bottom of the car (N. of T., pp. 21, 25, 29). While 
the plaintiff was underneath the car, attempting to open 
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the doors, the defendant company, throftigh its em- 
ployees, with the shifting engine and attached cars, pro- 
ceeded up to the two freight cars to couple onto them. 

No notice whatever was given by any of the shifting 
crew to the plaintiff or those working with him of this 
proposed coupling. The coupling was done with such 
force that it threw the freight cars, although braked, 
against the empty ore car, also braked, coupling with it, 
then forced this empty ore car against the loaded ore 
car, coupling with that, and moving it so that it ran over 
plaintiff. 

The negligence alleged on the part of the plaintiff 
was, ftrst, failure in the shifting crew to give notice that 
they were a-bout to couple on to the two freight cars; 
second, the force with which the coupling was done in 
that the cars were bumped together as already stated. 

The testimony varied as to the distance between the 
empty car and the freight car after the empty ore car 
was moved towards the freight cars. The defendant's 
witnesses testified that it was firom 3 to 5 feet. If the 
distance was as testified to by defendant's witnesses, 
then the necessity for notice was greater than if the dis- 
tance was 20 feet, as testified to by plaintiff and his wit- 
nesses. The alleged negligence in failure to give notice 
was therefore a question for the jury, whichever of the 
two contentions it found to be the fact. The purpose of 
plaintiff, when he and his witnesses testified that there 
was a distance of 20 feet between the cars after the mov- 
ing, was to show also negligence in the manner of shift- 
ing; that is, that it was done with negligent force. 

At the time of the trial defendant contended that 
plaintiff was negligent in that he went under the car to 
open it. In view of the testimony that this was not mere- 
ly the customaiy, but also the necessary way to open the 
car, the contributory negligence of pkintiff could not 
be passed upon as a matter of law. This was the only 
question of contributory negligence that arose during 
the course of the trial. The testimony of Ellis M. Faok- 
ler, defendant's witness (N. of T., p. 59), bore upon this 
alleged contributory negligence of the plaintiff. During 
the taking of the testimony, defendant did not allege or 
even intimate that there was negligence in the pkintiff 
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in moving the car from the position on the trestle to- 
wards the freight cars. After plaintiff *s witnesses testi- 
fied that, when the empty ore car was moved, the dis- 
tance between it and the freight cars was 20 feet, as 
bearing upon the force used by the shifting crew in the 
coupling, the defendant then submitted witnesses to re- 
but this testimony of distance. They testified that the 
distance was only 3 to 5 feet, thus attempting to rebut 
plaintiff's allegation of negligence in the violence with 
which the cars were shifted. Neither did defendant's 
counsel in their request to the Court for instructions or 
in the closing address to the jury raise this question of 
contributory negligence in the plaintiff. It is for this 
reason that this question of contributory negligence was 
not submitted to the jury in our charge and that we said: 
**The only contributory negligence, as I understand, 
that is raised in this case is that it was negligence on his 
part to go underneath the car f of the purpose of opening 
if (C. of the C, p. 5). Although this plain statement 
was made, defendant's counsel sat by through the entire 
charge and made no attempt then or thereafter to cor- 
rect the Court in what would have thus been plain error, 
if any other question had been raised. **A party may 
not sit silent and take his chances of a verdict, and then 
if it is adverse complain of a matter which if an error 
would have been immediately rectified and made harm- 
less: Commonwealth v. Razmus, 210 Pa. 609, 611:" Kel- 
ler-Pike Co. v. Wetter, 252 Pa. 340, 347. At the argu- 
ment for a new trial this alleged contributory negligence 
in moving the car and not giving notice thereof to the 
railroad employees, was for the first time raised. It is 
therefore, too late, even if there we^re any merit in it, to 
advance it now. 

The western ear of the two ore cars was placed by 
the railroad employees over the chute, for the purpose of 
having it there unloaded. The car was on an incline to- 
wards Reading, The shifting crew were acquainted with 
the premises and knew that the siding inclined towards 
Reading. The evident purpose of placing the westeni 
car over the chute where it was to be emptied was so 
that after it was emptied it could be moved down the in- 
cline, which was necessarily towards the freight cars, 
and the lonrled ear then placed in position over the pit 
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by the men without the use of the shifter. That is, de- 
fetidaat's employees must have known, from their own 
testimony, that the employees of the Empire Iron & Steel 
Company would do exactly what they did do; that is, 
after unloading, move the empty car down the incline to- 
wards the two freight cars and place the other loaded 
car forward over the chute to unload it. We consequent- 
ly fail to see where the contributory negligence arose, 
when all that the plaintiff and his fellow employees did 
was to move the car after u;nloading it in the direction 
that the shifting crew must have known it would be then 
moved. The fact that this second question of contribu- 
tory negligence was not raised at the time of the trial 
did, therefore, no harm to the defendant. 

The defendant also asks for a new trial, or at least 
that the verdict be reduced upon the ground that it is 
excessive. The question is whether this is an excessive 
verdict, taking into consideration all the circumstances 
of the case. 

The amount of the damages awarded to the plainliflf 
in his own right was $10,870.48. The plaintiff was 21 
years old in January, 1918. The case was tried in Janu- 
ary, 1919. He testified that prior to his injuries he had 
earned $16.74 per week. This would amount in a year 
to $870.48. The plaintiff testified that since the accident 
he had not been able to do any work for the reason, as he 
said *' nobody wants me'' (N. of T., p. 35). If then there 
was a total loss of earning power for the year prior to 
the trial, and this, under the evidence, was plainly for the 
jury, the amount of compensation for past pain, suffer- 
ing, and inconvenience on accoujit of his injuries, and 
for future pain, suffering, and inconvenience, and the 
present worth of future loss of earning power, was repre- 
sented by the amount of the verdict less this year's loss 
of earning power, that is, by $10,000. The inconvenience 
of the loss of the arm near the shoulder was an incon- 
venience for the balance of his life. The determination 
of the amount of reasonable compensation for pain, suf- 
fering and inconvenience is peculiarly a matter for the 
jury. In Woodward v. Traction Co., 17 Pa. Superior 
Court 576, on page 581, we have: "There is no standard 
by which to measure compensation for physical injury 
and suffering. The jury must determine what is coiji- 
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pensation. The Court below in its discretion controls 
only verdicts extremely inadequate or grossly exces- 
sive/* 

It is clear that the verdict is not based upon a find- 
ing by the jury that there was a total loss of future earn- 
ing power, or, as stated by defendant's counsel in their 
argument: '*as though the plaintiff could never earn 
anything* again at any work/' The plaintiff testified 
that prior to this accident his health had been first class, 
and that his habits of life were ''all right/' His appear- 
anee at the time of the trial agreed with this testimony. 
At the time of trial, according to the American Tables 
of Mortality, the plaintiff's expectancy of life was 40Vi 
years. The present wo»rth of loss of one dollar per year 
for forty years at 6 per cent, is $15.046297. If, there- 
fore, the jury found that his expectancy of life was 40 
years, taking into consideration all the evidence as to his 
habits of life, his state of health, and his occupation, and 
if it further found that the average total earning power 
for one year was $870.48, taking into consideration that 
the plaintiff was a young man, 20 years, old at the time 
of injury, with possibilities of increase of earning power 
for some years and a likely decrease in his later years, 
to have awarded compensation for total loss of earning 
power it then would have been necessary for the jury to 
have returned a verdict of over $13,000 for the loss of 
earning power alone. This method of calculation is rec- 
ocmized in Seehe^rman v. Wilkes-Barre Co., 255 Pa. 11, 
17; Fletcher v. Wilmington S. C, 261 Pa. 1, 6; Faber v. 
Gimbel Brothers, 264 Pa. 1, 4-5. When then it returned 
a verdict of $10,000, which sum included compensation 
for past pain, suffering and inconvenience for all his in- 
juries, probable future suffering and pain, together with 
the evident inconvenience of the loss of his left arm near 
the shoulder for the balance of his life, it cannot be said 
that the jury awarded damages upon the basis **as 
though the plaintiff could never earn anything again at 
any work." In view of all the circumstances of this case, 
we do not consider that the verdict is excessive. Neither 
do we think, therefore, that we would be justified in 
granting a new trial on account of the amount of the 
verdict or in reducing it. 

Counsel for defendant in their argument for a re- 
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ductlon of the veprdict or for a new trial, have cited Lebo 
et al. V. Reading Transit & Light Company, 264 Pa. 270, 
decided by this Con»rt (President Judge Endlich), where 
one of the reasons for the granting of a new trial was the 
excessiveness of the verdict of $8,000, That case, how- 
ever, does not rule this one, for the reason that the in- 
jury there sustained was a fractured pelvis bone, which 
at the time of the trial was practically healed. The per- 
manent inconveniences in that case were not plainly evi- 
dent as in this case. 

In Ford v. Phila. & R. C. & I. Co., 262 Pa. 514, a 
verdict of $11,686 was allowed to stand as not being ex- 
cessive. In that case the injury consisted of an amputat- 
ed leg. Ford, at the time of the accident, was 43 years 
old, with an earning power of $13 a week. That is, his 
natural expectancy of life was about 20 years less than 
in the case under consideration, and his earning power 
almost thirty per cent. less. Mr. Justice Stewart there 
says (p. 520) : **The learned trial judge on review of the 
case could discover no oppression or injustice in the ver- 
dict, nor can we.'* 

Rule for new trial is discharged. 



FOGELSVILLE AND TREXLERTOWN ELECTRIC 

CO. V. LEHIGH VALLEY LIGHT AND 

POWER CO. ET AL. 

Equity— -JurisdicHon — Public Service Company — Certificate of 
Convenience — Competing Company — Act of June /p, 1871^ P. L 
1360. 

Where a public service company supplying electricity has secur- 
ed a charter and a certificate of public convenience from the Public 
Service Commission, against which there was a protest by a compet- 
ing company, who failed to take an appeal from such a certificate; 
and where said first company began operations within Its territory; 
It has a standing In the courts of equity to restrain the second com- 
pany from competing with it. 

Where corporate rights and privileges are Invaded or infringed 
upon, equity has jurisdiction under the Act of June 19, 1871, P. L. 1S60. 

In the Court of Common Pleas of Lehigh County. 
No. 2 April Term, 1918. In equity. Fogelsville & Trex- 
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lertown Electric Company v. Lehigh Valley Light & 
Power Company and Lehigh Navigation Electric Com- 
pany. Bill for injunction. Lijunction granted. 

Milton C. Henninger, for Plaintiff. 
Butz & Rupp, for Defendants. 

Groman, P. J., April 5, 1920. This cause was heard 
on bill, answer and testimony, from wihich we have ar- 
rived at the following: 

FINDINaS OF FACTS. 

1. The complainant, after the issuing of a certifi- 
cate of public convenience on Augi^st 7, 1917, was in- 
corporated for the purpose of supplying the inhabitants 
of Upper Macungie Township, Lehigh County, Pennsyl- 
vania, with electrical current for lighting and other pur- 
poses. 

2. The Lehigh Navigation Electric Company, one 
of the defendants, incorporated December 23, 1912, is 
a merger corporation, one of the merging companies be- 
ing the Upper Macungie Electric Company, incorporat- 
ed April 4, 1911. 

3. The complainant presented a petition to the Pub- 
lic Service Commission for a certificate of public con- 
venience; the Lehigh Navigation Electric Company, one 
of the defendants, filed a protest against the granting 
of such certificate. After hearing had, the commission 
issued an order granting the certificate prayed for; from 
this order, no appeal was taken by the defendant com- 
pany filing the protest. 

4. The complainant, after securing a charter, be- 
gan the erecting of poles, and stringing of wires, pre- 
paratory to supplying electricity to the inhabitants of 
the territory included in its charter rights, in fact, was 
already supplying some of the inhabitants of such ter- 
ritory when the bill herein was filed. 

5. The defendants also began the erection of poles, 
and the stringing of wires in the same territory, for the 
same purpose, after complainant had entered the same 
territory. 

6. The complainant brought this bill for the pur- 
pose of restraining the defendants from competing with 
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it m a commutiityy which it is conoeded, is too small to 
sustain the operations of two or more companies. 

7. The defendnntS) in the lanswer filed to the bill, 
''aver that under the Act of the General Assembly, ap- 
proved July 26, 1918> commonly known as **The Pub- 
lic Service Company liBw,'* the sole jurisdiction over 
the matters complained of in plaintiff's bill, is vested 
in the Public Service Commission of the Commonwealth 
of Penhsylvania/' 

8. The Lehigh Valley Light and Power Company 
has no franchise in said territory. 

9. The Lehigh Valley Light and Power Company 
acted as the agent for the Lehigh Navigation Electric 
Company in the erection of poles and stringing of wires 
in said territory. 

DISCUSSION. 

I'he jurisdiction of the Public Service Commission 
being conceded by the defendants, it follows the proce- 
dure provided for by the act establishing the jurisdic- 
tion of the Commission, would have to be followed by 
the parties to the proceeding; and «f ter an adverse deci- 
sion, an appeal entered from the order of the o(»nmission 
to a higher court, for the purpose of reviewing the mat- 
ters in Controversy: Jenkins Township v. Public Ser- 
vice Commission, 65 Pa. Sup. Ct., Page 137. The Su- 
preme Court of Pennsylvania has held that matters in 
controversy, within the jurisdiction of the Public Ser- 
vice Commission, must first be determined by the com- 
mission, before tne court will take cognizance of the 
sftme, to review the matters in controversy before the 
commission: Bellevue Boro. Appellant, v. Ohio Valley 
^at«er Company, 245 Pa. St., Page 116; New Brighton 
BoJrotigh V. New Brighton Water Company et al. 247 Pa. 
St., Plfitg^ 252; Bethlehem City Water Company v. Beth- 
lehem Borough, Appellant, No. 2, 253 Pa. St., page 333, 
337-^^ Klein-L6g!an Co. v. Duquesne Light Co. 261 Pa. 
St., page 526. 

The proposition advanced by def^dant seems to be 
that under the facts herein, a defendant failing to ap- 
peal from an Averse order> thus precluding a review of 
a matter in controversy before the commission, may iaf- 
terwards in a proce<iding in •equity, involving the same 
matt<?frfs defend by averring the sole jurisdiction of the 
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Public Service Commission, and that the aid of a court 
of equity could, therefore, not be invoked. To this pro- 
position we cannot subscribe. 

The order of the Public Service Commission, on 
granting the certificate of pu,blic convenience to com- 
plainant, followed by securing a charter, gave complain- 
ant rights and privileges, and an interest in the franchise 
secured. Where corporate rights and privileges are in- 
vaded or infringed upon, equity has jurisdiction under 
the Act of June 19, 1871, P. L. 1360; Homestead St. By. 
Co. V. Pittsburgh & Homestead Electric St. Ry. Co. et 
al. 166 Pa. St., page 162; Myersdale and Salisbury St. 
Rv. Co. V. Pennsylvania and Maryland St. Ry. Co., 219 
Pa, St., page 558. 

The compainant immediately upon its incorporation, 
proceeded to exercise the rights and privileges conferred 
by its charter, making the first effort to carry out the 
purposes of its incorporation, for the benefit of the in- 
habitants of the territory covered by its franchise; by 
doing so, it secured priority of occupation by legal 
means and methods, and also priority of ri^t; no allega- 
tion of fraud, or other unlawful means being alleged: 
Homestead St. Ry. Co. v. Pittsburgh & Homestead Mec- 
tric St. Ry. Co. et al. 166 Pa. St. page 162. Equity hav- 
ing jurisdiction, will it follow the policy of the Pu,blic 
Service Commission relative to the question herein in- 
volved; and if so, what is the policy of the Public Ser- 
vice Commission! In Re Petition of the Soh. Light, Heat 
and Power Co., Municipal Contract Docket No. 1, 1914, 
Public Service Comm. Decisions, page 26; petition of 
Jenkins Township, for approval of lighting contract. 
Municipal Contract Doeket No. 5, 1915, supra, page 422, 
we find the policy of the commission stated as follows: 
*'The passage of the Act of July 26, 1913, and of similar 
acts in nearly all of the states indicates a general judg- 
ment that a reliance upon competition between pubfic 
service companies for securing adequate seorvice and 
proper rates has not been successful, and that hereafter 
supervision by properly constituted authorities is to be 
substituted. Long experience has shown that while the 
temporary effect of competition between pu.blic utilities 
occupying the same territory is to secure lower rates, the 
final result is Kkely to be absorption of one by the other. 
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and then, an increase of rates to pay the expense of the 
warfare. '* 

The interpretations of the Supreme and Su- 
perior Courts of Pennsylvania, may be gathered from 
decisions in appeals £rom orders of the Public Service 
Conmiission, and in proceedings in equity. In Jenkins 
Township v. Public Service Commission, 65 Pa. Sup. Ct., 
page 122, it appears the township advertised for pro- 
posals for public lighting; two bids were submitted, one 
by the Jenkins Township Electric Light, Heat and Pow- 
er Co., and the other by the Citizens Elect. HI. Co. The 
township awarded the contract to the Jenkins Company, 
subject to the approval of the Public Service Commis- 
sion, before which the Citizens Company had filed a 
protest against the approval of the contract. The Pub- 
lic Service Commission refused to grant the Jenkins 
Company a certificate of public convenience, and also re- 
fused to approve the contract with the township. The 
township appealed from the order of the commission; 
from the opinion by Kephart, J. we quote the following: 
** We held in Relief Electric, Heat and Power Company's 
Petition, 63 Pa. Superior Ct. 1, that the general purpose 
of the Public Service Law was within the control of the 
legislature; that the law was a valid exercise of the police 
power in the regulation of public service companies, and 
that such exercise did not impair the obligation of any 
contract, or deprive any person or corporation affected 
of property without due process of law, or of the equal 
protection of the laws. Property right, vested right, or 
contract did not bar this reasonable exercise of the police 
power. We further said that while this general proposi- 
tion of law was true, where the destruction of property 
w!as but a mere incident to the enforcement of laws en- 
iicted in the interest of health, morals, safety, and gen- 
eral public good, yet where the law recognized the con- 
tinuation of a business as not being against public wel- 
fare, but works only to control its method and adminis- 
tration, such control must not be ajfifected so as to work 
confiscation or destruction of property. In cases of regu- 
lation and limitation, the courts will review the reason- 
ableness of the regulation and in so determining will in- 
quire whether property has been taken without du,e pro- 
cess of law or contract rights have been violated. 
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When the township made this application for a cer- 
tificate of public convenience, as it was required to do by 
Section II of Article III of the Public Service Law, this 
certificate could not be given unless the contract was 
necessary or proper for the service, acconunodation, con- 
venience or safety of the public. Under this authority 
the commission has a wide range for investigation. Each 
phase of the contract as it has relation to or affects the 
public, shouJ.d be carefully scrutinized. The details of 
the contract should properly protect and preserve public 
rights, property and safety. They should not create un- 
just discriminations against certain sections ol the muni- 
cipality to be served in favoo* of the serving company. 
The proposed service should be necessary for the accom- 
modation of the public. Or, in other words, is there al- 
ready adequate service at reasonable prices? Under 
this latter consideration, the commission may, exercis- 
ing a reasonable discretion, refuse the application even 
though such refusal may modify existing rights. 

The evidence necessary for the proper enlighten- 
ment of the commission on these matters was present in 
this case, and the order appealed from is reasonable and 
in conformity to law." 

The same court in P. C. T. & T. Co. v. Public Ser- 
vice Commission, 69 Pa. Sup. Ct., page 529, uBes the fol- 
lowing language: ** Where a telegraph and telephone 
company petitions for the grant of a certificate of public 
convenience for a particu^lar district, and the result of 
tlie hearing before the Public Service Commission is that 
in large part the certificate issued, but as to two or three 
restricted localities it was refused, the action of the com- 
mission will be sustained where it appears thiat the order 
depended on many matters affecting the judgment of the 
Public Service Commission acting for the entire body of 
the public, and that the opinion filed by the conunission 
disclosed an appropriate reason for the action of the 
commission. *' 

The Supreme Court of Pennsylvania in Bellevue 
Boro, Appellant, v. Ohio Valley Water Company, 245 Pteu 
St., page 116 (1914), in an opinion delivered by Mr. Jus- 
tice Elkin, stated the proposition as follows: **We fully 
agree with the general conclusions reached by the learn- 
ed court below, and nothing contained in this record, or 
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said in the argument, would warrant us in disturbing 
the decree refusing the motion for a preliminary injunc- 
tion. If the oase in any of its aspects involves the rea- 
sonableness or unreasonableness of water rates, it is suf- 
fieiait answer to say that the section of the act of April 
29,. 1874, P. L. 73, which gave courts the power to de- 
termine questions of this character was repealed by the 
Public Service Company Law, approved July 26, 1913, 
P. L. 1374. In other words the legislature took this pow- 
er away from the courts <and conferred it upon the Pub- 
lic Service Commission. Hereafter, so long as the act of 
1913 remains in force, the question of the reasonableness 
of rates established by Public Service Corporations, 
must in the first instance be submitted to the Public Ser- 
vice Commission when challenged. This is now the de- 
clared statutory policy of the l'a.w, and it is binding not 
only upon the interested parties, but upon the cou;rts as 
well.'' 

Matters within the province of the Public Service 
Commission Axit should be submitted to the commission, 
iand upon appeal from the order of the commission, sub- 
ject to review, the courts have the right and are in duty 
bound to pass upon the record. 

In St- Clair Boro., Appellant, v. Tamaqua & P. E. 
Ry. Co. 259 Pa. St., page 466, it was held '*(1) That 
hereafter, so long as the act of 1913 (supra) remains in 
force, the question of the reasonableness of rates estab- 
lished by public service corporations must in the first in- 
stance be submitted to the Public Service Commission, 
when challenged,'' and we there said, ^^That is now the 
declared statutory policy of the law, and it is binding 
not only upon the interested parties, but upon the courts 
as well'' (p. 116); (2) Where contracts fixing a rate 
** unlimited" in time have heretofore been entered into 
by public service companies, the state has the right, 
through the Public Service Commission, notwithstand- 
ing the contract, to inquire into and adjust the rate to a 
reasonable basis; and, in this connection we said: '*We 
decided in (Turtle Creek Boro. v. Penna. Water Co., 243 
Pa. 415) that a contract of this kind, unlimited by its 
terms and hence indeteirminate as to time, could not be 
enforced indefinitely, and must give way to the general 
policy of the law under which the legislature created a 
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special tribunal to pass upon land determine questions re- 
lating to the reasonableness of rates charged by public 
service corporations" (see also Mt Union Boro. v. Mt. 
Union W. Co., 256 Pa. 516-520). 

As before stated, the court below did not attenqit 
to adjudge as to the binding force of the alleged contraet- 
here in question, i. e., the ordinance of 1906, but evi- 
dently based its decision upon our ruling in the Bellevue - 
Borough case, to the effect that questiong of -ratea to be 
charged by public service corporations must be passed 
upon in the first instance by the Public Service ComndS'- 
sion, before any aspect of the matter involved xsan be 
brought before the courts for determination; and in. this 
we see no error. 

The act of 1913, supra, does not deprive the ^courts 
of any ultimate power theretofore vested in them under 
the laws of the Commonwealth; it requires merely that, 
when a rate is to be or has been increased by a public 
service corporation, all complaints concerning the 
change shall be first submitted to and passed upon by 
the Public Service Commission. In turn, the decision of 
the commission is su.bjeet to review, and the courts are 
vested with the right aud fixed with the duty of passing 
upon the record brought up on appeal (Boro. of Mt. 
Union v. Mt. Union W. Co., 256 Pa. 516, 518), **which 
record shall include the testimony therein taken^ the 
findings of fact, if any, of, the commission based upon 
such testimony, a copy of all orders made by the conunis- 
sion in said proceedings, land a copy of the opiniosn, if 
any, filed by the commission'' (Article VI, Section 18). 
In cases where the parties theretofore had a4right of 
trial by inry, it is still preserved to them (Article VI 
Section 29, as amended by the Act of June 3, 1915, P. L. 
779, 782: New Brighton Boro. v. New Brighton W. Co. 
247 Pa. 232, 214; West Virginia P. & P. Co. v. Public 
Service Commission, 61 Pa. Superior Ct. 556, 569); and 
in all instances it is made the duty of the reviewing 
court, if it shall find from the record **that the order ap- 
pealed from is unreasonable or based upon incompetent 
evidence materially affecting the determination or or- 
der of the commissicm, or is otherwise not in coniformity 
with law" to **ent€jr a final decree reversing the oard^r 
of the commission, or, in its discretion, it may re- 
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mand the record to the commission^ with directions to 
reconsider the matter and make such order as shall be 
reasonable and in confojrmity with law'' (Article VI, 
Section 24). The fact that no complaint is made to the 
oomtmission, when la change of rate is filed with that 
body, does not prevent a person affected thereby from 
subsequently entering one (Article V, Section 4) : Balti- 
more & Ohio R. R. CSi. V. Public Service Commission, 66 
Pa. Superior Ct., 403, 406. The commission is armed 
with ample facilities for making investigations, and the 
provisions of the statu,te afford it full means of enforcing 
its orders when entered; moireover, in change of rate 
oases, pending hearing, the commission is expressly em- 
I)owered to require the Public Service Company involv- 
ed to * 'furnish to its patrons a; certificate 

of payments made by them in excess of the prior estab- 
lished rate'* (Article V, Section 4), and subsequently, if 
an increase is denied, to make an order for ireparation 
(Article V, Section 5). 

The plaintiff borough in the present case may file 
its complaint and have it passed upon by the Public Ser- 
vice Commission, whose duty will be, not only to dictate 
as to the reasonableness of the rate, but also to find all 
material facts in connection with the increase: B. & 0. 
R. R. Co. V. Public Service Commission, supra, p. 413. 
Should the commission decide that the change of fare ^s 
unreasonable, then so far as the borough is concerned, 
that will be the end of the matter; but, on the other band, 
should that tribunal permit the increase, then, on appeal, 
the borough can raise all questions properly involved, in 
which it has an interest, and have them passed upon by 
the courts. Sinoe the Public Service Company Law has 
been upon our books, we have consistently adhered to 
the rule that matters within the jurisdiction of the com- 
mission must first be determined by it, in every instance, 
before the couirts will adjudge any phase of the contro- 
versy (Bethlehem City Water Company v. Bethlehem 
Borough, No. 2, 253 Pa. 333, 337-8; New Brighton Boro. 
V. New Brighton Water Co. et al. 247 Pa. 232, 240, 241, 
243) ; and it is plain that or'derly procedure requires an 
adherance to this practice, otherwise different phases of 
the same case might be pending before the commission 
and the courts at one time, which would cause endless 
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confusion. Under the established system the commis- 
sion, in the first instance, passes upon all changes of rates 
nmde by public service corporatitom, subject to a proper 
and well regulated review by the courts, where and when 
all questions of law may be raised and determined; and 
*'this is so not because the courts have any desire to 
avoid the performance of duties cast upon them by the 
law, but because the people, speaking through the leg- 
islature, have declared that these duties shall be per- 
formed by a special t^ribunal created for the purpose. 
The dispositilan everywhere is to commit questions re- 
lating to the regulation and to the rates of public ser- 
vice corporations, to the supervisory powers of special 
tribunals, and, concededly, matters of this character are 
within the domain of legislature lajction." In York Water 
Co. V. Yt,rk, 250 Pa. 115, 118. 

The same court held as follows: **The Public Ser- 
vice Company Law was intended to provide a complete 
system for the supervision and regulation of publio ser- 
vice corporations, and the intention of the legislature tlo 
repeal or supply all former acts inconsistent therewith 
is clearly expressed in the language of the statute. T^e 
purpose of the ordinances in question here was to pre- 
vent what was declared to be the exaction of unjust and 
exorbitant charges from a certain class of consumers, 
but this is a subject clearly within the powers of the Pub- 
lic Service Commission, and henice we are confronted 
with the situation that both bodies are vested with the 
same powers or that one might give way to the other. 
There should be no difficulty in deciding which horn of 
the dilenmia the legislatui^e intended to be taken. There 
can be no reasonable doubt that the legislative intention 
was to make the Public Service Act the supreme law of 
the state in the regulation and supervision of public ser- 
vice corporations, land this being so, if foUolws as a 
necessary sequence that all laws indonsistent with the 
powers thus conferred must be held to be repealed or 
supplied thereby. When there is a conflict between a 
prior and subsequent statute, the presumption is that the 
latter irepeals the former: Spess v. Boggs, 204 Pa. 504. 
It has even been held that a subsequent statute revising 
the subject matter of a former statute, and evidently in- 
tended as a substitute for it, although it contains no ex- 



Digitized by 



Google 



130 FOGELSSmLLE ETC. CO. v. POWEE CO. 

press words to that effect, operates to repeal the former: 
Fort Pitt Building and Loan Ass'n v. Model. Plan Build- 
ing & Loan Ass'n, 159 Pa. 308. Many other cases may 
be cited to the sjone genieiral effect. The Public Service 
Company Law was intended to establish a complete and 
uxiiflotrm system throughout the state for the enforce- 
ment of such powers as were conferred upon the Public 
Service Commission by that statute, and even if the act 
did not. so provide in express terms it would operate as 
a repeal of fDrmor statutes inconsistent with its provi- 
sions." 

**The Public Service Company Law" lof 1913, part 
of Secition 31, laiso provides that ** Wheneveir the commis- 
sion shall make any rule, regulation, finding, determina- 
tion or order umler the provisions of tliis act, the same 
shall be and remain canclu^ive; upon all parties affected 
thereby, unless set aside, annulled or modified in an ap- 
peal or proceeding taken as provided in this lact." 

This provision of the act with the citations hCTein- 
Lofcre refejrred to strengthen and confirm us in the con- 
clusion that equity will intervene in support of the order 
made by the Public Service Oommissiloin, by granting the 
prayer of the complainant. 

CONCLUSIONS OF LAW. 

1. The court has jurisdiction of the matter in con- 
troversy, under the pi LviKions of the Act oi* the General 
Assembly approved July 19, 1871, P. L. 1360. 

2. The Lehigh Valley Light and Power Coniptuiy 
has no ohiairter rights in the territory cf Upper Macuiiijio 
Tofwnship, Lehigh County, Pennsylvania. 

3. By priority of occupation not secured by fraud 
or otter illegal means, complainant secured priority of 
right. 

4. Equity will folTow the policy of the Pliblic Ser- 
vice Commission, and under the circumstances of this 
case, prevent competition and restrain tlie Lelrgh Navi- 
gation Electric Company and its agent, the Leliigh Val- 
ley Light latnd Power Company, from invading the same 
tei^ritory, where the territory invaded is not Uirj2:o enougli 
to supi)ort one or more competitors. 

5. The Fogelsville and Trexlertown Electric Com- 
pany is entitled to the decree prayed for in the bill. 
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DEGREE. 
Now April 5, 1920, the solicitors for the eomplam- 
ants are directed to draw and snbmit tho propoF decree 



COMMONWEALTH v. EMMETT. 

Crimes — Arson — Continuance — Evidduu — AjCCompMrn — £/a- 
corroboraUd Testimony — Act of Jiuu ^^ ^P^^» P- ^. ^5^ — Inves- 
tigoHon by Deputy State Fire Marshall, 

A continuance Is a matter within the discretion of ttie court. 

Notwithstanding the adnu>nition and advice of the court; ths lunr 
may, if they see fit» act upon the evidence of an accomplice and can- 
viCt without any corroboration of his statement. 

A defendant, charsred with arson, making a statement to the 
Deputy State Fire Marshall, but not sworn to testify in tlie invwiti- 
gation or proceeding, is not entitled to Immunity under the provisions 
of the Act of June 3, 1911. P. L. 658, section 6. 

In the Court of Quarter Sessions ai»i Oyer and 
Terminer of Lehigh County. No. 32 Jane Sessions, 1920* 
Commonwealth at Pennsylvania v. Frank Ehnmett. Mo- 
tion for New Trial. Motion in aprrest of judgment. Mo- 
tions discharged »aaid refused. 

Richard W. lobst, District Attorney^ for Oosninon* 
wealth. 

Butz & Bupp^ Claude T. Reno and Dallas Dillin^r^ 
Jr., for Defendant. 

Gro-man, P. J., October 18, 1920. Frank Emmett, the 
defendanty was convicted of arson on July third, 1920. 
Motions for new trial, and in arrest of judgment were 
made; the reasons taissigned, raise three principal quel* 
tions, and will be disposed of in the order raised dnriag 
the trial. 

The refusal of a continuance is one of tha reasona 
assigned. A oontinuance is a matter within the discre- 
tion of the cou^rt, and the refusal to continue is subject 
to review if that discretion was abused. This projKwd- 
tion hardly needs a citaition df authorities. The reason 
assigned for the continuance was that the wife of de- 
fendant, a witness for him> was recovering fnom an ill- 
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ness, and that her appearance in court might be follow- 
ed by a relapse. When the motion was made, defend- 
ant's fiamily physician appeared in court; and at the 
request of the court, and by and with consent of counsel 
fox defendant, it was agreed that two reputable physi- 
cians be allowed to examine the wife as to her conditiion, 
in the presence of the family physician, and report the 
result of the examination to the court. This was done, 
and upon report made in open wurt, we »felt constitained 
to refuse the motion to continue. 

Exception was taken to that part of the charge rela- 
tive to the testimony of an accomplice. The coujrt charged 
the jury as follows: **The rule, where an accomplice is 
called upon to testify in a criminal case against i£b person 
alleged to have been an accomplice in the oommission 
of a crime, and which, (Jentlemen of the Jury, you. are to 
apply in this case, is stated as follows: The testimony of 
an accomplice in crime should be received with caution, 
and the jury is instructed to cLwefully scrutinize his 
testimony before giving it much weight, but there is no 
rule of law forbidding a cionviction on such testimony 
without corroboration; in other words, there is not a 
hard and fixed jrule that an accomplice must be corro- 
borated. If the manner of a witness in testifying, and 
his appearance on the stand, impress the jury of the 
truth of his statements beyond a rea30D(a/ble doubt, they 
may convict on such testimony alone. It is the usual 
procedure, however, foi" the court to advice the jury to 
acquit unless the testimony is corroborated to some ex- 
tent. Corroboration need not extend to the whole of the 
testimony of the accomplice. All that is necessary is 
that it should be shown that the witness spoke the truth 
in some material particular, and from this the jury nuay 
infer that he has spoken the truth as to other paii;icularR. 
The testimony of another accomplice is not to be con- 
sidered ctorroboration. Such is the rule of law to be ap- 
plied to this case in so far as the testimony of the 'accom- 
plice, Wemett, is to be consideired. You have seen the 
manner in which he testified ; you have seen his prompt- 
ness in answering questions; ytou have had every loppor- 
tunity to see whether he is a credible witness or not, and 
credibility is for you entirely; and you are to determine 
what weight you are going to give his testimony.*' 
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The court, in so charging, was largely guided by 
the following au.tliorities: Ettinger v. Commionwealth, 
1)8 Pa. page 3,ii), wliero the lower court instructed the 
jury relative to the testimony of an accomplice as fol- 
lows: *'Tho practice is well settled that no conviction 
>hall be had upon the imsupported testimony of an ac- 
complice.'' The Supreme Court held that ''This state- 
ment of the nile is not strictly correct in theory. The 
degree of credit that should be given to an accomplice is 
a matter exclusively within the province of the jury. It 
is competent for tliem to convict on his uncorroboitated 
ti'stimony, but the source of such evidence is so corrupt 
thai it is deimod im»^afe to rely upon it alone; and hence 
it is the i>ra'ctice ot the courts to admlonish the jury of the 
danger and advise against a conviction on the testimony 
v)i' an aeconiplico unless lie is coirroborated to some ex- 
tent, especially as to the party he accuses: Wiaitson v. 
Commonwealth, 28 Pittsburgh TiCg. Jouo*. 89. The prin- 
ciple wliich aflows the testimony of am accomplice to go 
to the jur\^ for their consideration necessarily involves 
the riiilit t,. believe and act upon it. The general rule ap- 
pears to be that, notwithstanding the admonition ia(nd 
advice of the court, the jury may, if they see fit, act up- 
on the evidence of an accomplice and convict without 
any corroboration olf his statement, bu,t in practice such 
a thing seldom occujrs." 

Henr}'^ M. Cox v. Commonwealth, 125 Pa. St., page 
^)4, the lower court instructed the jury m follows: '*I 
h^ave the nuestion to you ^us to corroboration, simply 
saj-ing as I have said to you before, unless the testimony 
is corroborated in a material part, it would be your duty 
to return a verdict in favor of the defendant." The 
Supreme Cou^rt, I'elative to that part of the chlaiPge, used 
the following language: '^This was more favorable to 
the defendant than he is entitled to, not as essential to 
the determination of the case but merely to prevent mis- 
apprehension in the future. The learned judge below 
did his full duty, under all the authorities, in cautioning 
the ju.ry as to the danger of convicting upon the uncor- 
T'oborated eviden'ce of an accomplice. He was n'ot bound 
to instruct them to acquit in the absence of corrobora- 
tion. A jury may believe an uncorroborated accomplice, 
and if his testimony produces in their minds a convic- 
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tion of the deiendant's guilt, beyond a reasonable doubt, 
they may convict. It' the testimony of an accomplice, his 
manner of testifying, his appearance upon the witness 
stand, impress a jury with the truth of his statement, 
there is no flexible rule of law which prevents a convic- 
tion. In such case it is for the trial judge who also heard 
the witness, noticed his manner and appearamce upon the 
witness stand, and who can judge equally with the jury 
as to his credibility, to say whether he is satisfied with 
the verdict. If both the juiry and the court are satisfied 
that he told the truth, there is no reason why the verdict 
should not stand. If we lay down an inflexible rule in 
regard to corroboration, there may be instances when 
criminals will escape although both jury and court are 
satisfied beyond a reasonable dio'ubt of their guilt. ' ' 

In Commonwealth v. DeMasi, 234 Pa. St., page 570, 
the Supreme Court held, '^Thcire is no rule of law on 
Pennsylvania that forbids a convi«ction of murder on 
the uncorroborated testimony of an accomplice." In 
Commonwealth v. Craig, Appellant, 19 Pa. Sup. Ct., 
page 81, in an opinion by Rice, P. J., the court held th^t 
*'A jurj^ may believe an njicorroborated accomplice, and 
if his testimony produces in their minds a conviction 
of the delfendant's guilt, beyond a reasonable doubt, they 
may convict"; following Cox v. Commonwealth, 125 Pa. 
94. In Commonwealth v. Sayars, 21 Pa. Sup. Ct. page 75, 
the court held in an opinion by Orlady, J., that ''al- 
though the uncorroborated testimony of an aoeiomplice 
should be received with caution, yet there is no rule of 
law forbidding a conviction upon liis testimony alone," 
To the same effect are Commonwealth v. Lenhart, 40 Pa. 
Sup. Ct., page 572; Commonwealth v. Kline, Appellant, 
42 Pa. Sup. Ct., Page 66; Commonwealth v. Simon, Ap- 
pellant, 44 Pa. Sup. Ct., page 588. In view of the above 
authorities, the court is not convinced error was com- 
mitted. 

The third exception raises the question whether or 
not the defendfamt was entitled to immunity under the 
provisions of the Act of 1911, Section 6, which provides, 
inter alia, as follows: '^The State Fire Marshall, his 
deputies and assistants, shall have the power to summon 
witnesses, and compel them to attend before them, or 
either of them, and to testifv in relation to anv matter 
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which is by the provisions of this lajct a subject of inquiry 
and iuvestigatior. . ***** when so summoned 
so to attend; nor, when ordered so to do, shall be excus- 
ed from testifying, or producing any books, papers or 
documents before such officCir, upon any investigation, 
i^roceeding, or inquiry instituted under the provisions of 
this act; upon the ground or for the reason that the testi- 
mony vi the evidence, documentary or otherwise, re- 
quired of him, may tend to convict him of a crime or 
subject him to a penalty or forfeiture." The act further 
provides that *'no person shall be prosecuted, oir subject- 
.^d to a penalty or forfeiture, for or on account of any 
tiaiisuction, inattei*, or thing concerning which he may 
iiave been required so to testify or procure evidence, 
jlocumeiitarv or otherwise; and no testimony so given or 
produced, shall be received against him upon any crim- 
inal investigation or proceeding." It will be observed 
that the terms used are '* testify" and *' testimony. " 
What then do we mean by the term ** testify," and what 
doe? ^f si;9mify in its relation to the provision of the act? 
•Testify" and ** testimony" have been defined as fol- 
'r.^fj- nv, -/^inn or declare under caith or affirmation be- 
fre A iribunal, in order to find some facts. Webster's 
'>*o(ionary: to *' testify" is **to make a solemn declara- 
tion, verbal or written, to establish some facts: ExParte 
Welborn, 141 S. W. Rep. 31, 34, 237 Mo. 297. In fact, it 
ordinarily means the making of any statement under 
oath in a judicial proceeding: State v. Murphy, 107 N. 
W. Rep. 470, 475, 128 Wis. 201. The word '* testimony" 
means statements made bv a witness under oath in a 
legal proceeding: Pee v. State, 129 S. W. Rep. 292, 295, 
95 Ark. 172; So«utliem Pine Lumber Co. v. Ward, 85 Pac. 
459, 463, 16 Okl. 131; Edelstine v. U. S. 149 Fed. Rep. 
636, 640; to bear witness to, to give evidence or testimony 
of: vStii'fte V. Robertson, 26 S. C. 117; to be examined as 
a witness under oath or affirmation; Gannon v. Stevens, 
13 Kan. 447, 449. 'Testifying" is making a solemn oath 
or affirmation, for the purpose of establishing or making 
proof of some fact: Nash v. Hoxey, 59 Wis. 384. The 
word *' testimony" in its ordinary applidajtion, means the 
statement made bv a witness under oath: Baker v. Wood- 
ward, 6 Pac. 173, 183, 12 Otg. 3; Nash v. Hoxey, 18 N. W. 
408, 410, 59 Wis. 384; '*a declaration made by a witness 
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under oath or aflirmiaitioii," in a legal proceeding, *' evi- 
dence eonsistins: in declarations made according to law 
by a person as witness, ordinarily given orally and reduc- 
ed to writing"; Webster's Dictionary. *' Testimony" 
strictly speaking, means the eiddenee of a witness given 
u,nder oath, tand even when used in its widest sense, it 
still has relfeirence to some living agent as its author: 
Mclntyre v. Tucker, 25 N. Y. Supp. 95, 98. ** Testimony" 
is defined as the statement made by a witness under oath 
or affirmatic!T>. Testimony cannot be taken without ad- 
ministering an oath to the witness: Peters v. U. S. 33 Paic. 
1031, 1033, 2 Okl. 116; Wyoming Loan and Trust Co. v. 
\V. H. Holliday Co. 24 Pac. 193, 194, 3 Wyo. 386. 

Applyinii' the foregoing definations as to the mean- 
ing of the terms *' testify" and '* testimony" to the testi- 
mony of Charles Colin, the Deputj^ State Fire Marshall, 
we find that the defendant was not sworn to testify in 
the investigi£;ition or proceeding before the Deputy State 
Fire Marshall; the defendant was not within the pro- 
visions of the Act of June 3, 1911, and is not entitled to 
the immunity therein provided. 

Other reasons assigned are not such as would move 
the court to grant a new trial, or tc ari'est judgment. 

N(v,v, October 18, 1920, motion {\:y now triii.l discliarc:- 
ed; and motion in larrest of judgment refused. 



COMMONWEALTH v. GODSHALK. 

Crime — Involuntary Afans laughter — Aufomobiles — Violation 

Act 0/ June jo, /p/p, P> L. 6jS, Sees, ig and 2f;. 

Where an operator of an autom-bile, r.n<:er oi^e phnso of the testi- 
mony running twenty -five to thiily mill's an hour, Itept towards the 
left of the road, after being: signalled by a flagman connected with a 
gang of men engaged in moving a shanty across the road, struck and 
killed a child, he violated the Acts of June 30, 1919, P. L. 678, Sees. 
19 and 25, and is guilty of involuntary manslaughter. 

In the CoUirt of Quarter Sessions and Oyer and Ter- 
miner of Lehigh County. No. 31 June Sessions, 1920. 
Commonwealth of Pennsylvania v. Ammon Gr. Grodshalk. 
Motion for new trial. Motion refnsed. 
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Richard W. lobst, District Attorney, for Oommon- 
wealth. 

Thomas F. Diefenderfer, for Defendant. 

Groman, P. J., October 18, 1920. The defendant was 
convicted of involuntary manslaughter; a motion fbr a 
new trial was duly made, and reasons for a new trial fil- 
ed. 

We have carefully examined all the testimony rela- 
tive to the reasons filed on motion for a new trial, and 
from it we glean the following facts: The defendant, on 
the sixth day of January, 1920, drove an automobile 
along a public highway, between Allentown and Bethle- 
hem, formerly known as the Bittersville Pike, at or near 
a street leading to the Homeopathic Hospital. At that 
point a gantg of eight or ten men were engaged in mov- 
ing a shanty from the south side of the street to the 
north side; the shanty had been moved on the public 
highway about five feet from the south cufb, the high- 
way- at that point having a width of twenty five feet, 
eight inches. At the time the child was struick, no auto- 
mobiles, trucks or trolley cars were in sight. A flag man 
with a red flag was standing one hundred and filfty feet 
east of the shanty; the flagman stood near the middle of 
the road on the outside or southern rail of the track. He 
saw the automobile approaching two hundred feet east 
from where he stood. He saw it was coming on the left 
side of the road for that distance, at a rate of speed esti- 
mated at from twenty-five to thirty miles an hour; the 
flagman waved his flag continuously from the time de- 
fendant was within fifteen ifeet of him, and as defendant 
passed, ealle<l ofut to him to slow down. 

The defendant continued his course until within fif- 
teen feet of the shanty when he swe^n^ed still further to 
the left. Franl^ Mertz, assistant foreman, stood in front 
of the shanty, in the road, saw the coming car, and wav- 
ed both arms towards the ear to slow down. When the 
car failed to slow down, he stepped back one step, and 
was hit by the car; the jj-irl, Irene Burkhard, eleven yoars 
old, stood from one to one and a half feet a\May from 
where the foreman stood, and nbont so von or oi.o-ht foot 
from the son,th curb, where she had crossed the pnblio 
highway to drop a letter in a letter hox located at that 
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place. After being struck, the child was carried twenty- 
five feet by the car, and then dropped; the car continued 
sixty-five feet further. Several of the witnesses for the 
commonwealth testified they had experience as railroad 
men and trolley men, one of the witnesses testified he 
ran an automobile, they fixed the rate of speed at from 
twenty-five to thirty miles an hour; the defendant testi- 
fied he was running fifteen miles an hour; that he did 
not see tlie fliilgman standing near the middle of the road 
waving a red flag; did not hear any one call to him to 
slow dkDwn; and did not see see the girl before he struck 
her. 

The Act of June 30, 1919, Section 19, provides as 
follows: **No person shall operate a motor vehicle on the 
public highways ctf the state »recklessly or at a rate of 
speed greater than is reasonable and proper, having re- 
gard to the width, traffic and use K>f the highway, or so as 
to endanger property, or the life or limb o*f any person. 
No person shall drive a motor vehifc«le at a rate of speed 
exceeding one mile in two minutes, and no commercial 
motoit vehicle in class AA, as provided in section 9 of 
this act, shall ^t any time exceed a rate of speed of tw«en- 
ty miles per hour.'* Section 25 of the same axjt provides 
that **ever5' operator of a motor vehicle shall at all times 
keep as close as possible to the rijght hand side of the 
highway, allowing other vehicles free passage to the 
left.*' The question for the jury to determine under the 
indictment was: Did defendant violate the provisions of 
the above Act of Assembly, and as a result of such vio- 
lation, was Irene Burkhart, eleven years of age, killed ? 
It will be observed defendant did not deny nor attempt 
to explain why he kept to the lelPt of the road, or why he 
was there. In the light of the provisions of the act of 
1919, we could not charge the jury otherwise than we 
did, without wmmitting grave error. Relative to the 
rate of speed allowed by Section 19 of the act of 1919, the 
defendant testified he was running at the rate of fifteen 
miles per houir; the commonwealth's witnesses, some of 
them having had experience on steam roarts as well as 
trolley lines, testified the rate of speed was from twenty- 
five to thirty miles per hour. This raised a question of 
fact; the jury by the verdict found the fact against the 
defendant. The question whether or not the de^'endant 
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operated his ear recklessly or at a rate of speed greater 
than is reasonable and proper, having regard to the 
width, traflfic and use of the highway, or so as not to en- 
danger property, or the life or limb of any person, was 
also snbmitted to the jury unde^ proper instructions, 
and the fact found aigainst defendant. 

Whether the child killed used good judgment in 
crossing the street at the point where she did cross, or* ex- 
ercise due care under the circumstaiKoes, or whether she 
was guilty of contributory negligence, is not a defense in 
a criminal prosecution. The only question involved un- 
der the indictment is, did the defendant violate the pro- 
visions of the act of 1919, and thereby cause the death of 
Irene BurkhartT 

We are not convinced that the jury was not justified 
in its findings of fact; or that the court committed error 
relative to the questions of law herein involved. 

Now October 18, 1920, new trial reifused. 



HULSE AND ALLEN v. QUEMAHONING COAL CO. 
Insiifficieni Affidavit of Defence — Substantial, Compliance of 
Contract. 

Under the Practice Act of 1915. P. L. 488. the affidavit of defense 
must, to avail the defendant, be speciflc. It must not be vasrue, ind«* 
finite, uncertain or contradictory. 

The defendant, in avoidance of his contract, relied upon the fkct 
that the reports, which plain tift agreed to furnish, were not delivered 
promptly; these reports were furnished within about thirty days after 
the hearinsrs were completed and the Court held this was a substan- 
tial compliance of the contract. 

Motion for judgment for want of sufficient affidavit 
of defense — C. P. of Somerset Coimty. No. 148 Deo. 
Te^rm, 1920. 

F. A. Holbert, for plaintiffs. 
Kooser & Kooser, fi^r defendant. 

Berkey, P. J., Jan. 7, 1921. The plaintiff filed a 
statement of claim against the defendant alleging a con- 
tract made by the parties by correspondence — an offer 
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in writing and an acceptance thereof in like manner. 

The plaintiff claims of the defendant $352.25 with 
interest thereon ifrom September 18, 1919, for 2818 pages 
of the official reports of the hearings in the case of 
Wholesale Coal Trade Association v. Director Gteneral of 
Railroads, hearing before the Interstate Commerce Com- 
mission, from July 21, 1919 to July 31, 1919, both inclu- 
sive, at 12^/^0 per page delivered to the defendant Sep- 
tember 1, 1919. The plaintiff's offer, inter alia, provides: 
'*July 22, 1919, Dear Sir: This complaint, hearings in 
wliich began in New York yesterday before the Inter- 
state Commejrce, Commission, alleges. ******* 

Members of the coal trade who desire to follow this 
proceeding will be furnished copies of the official re- 
ports of the hearings at the usual rate of 12%c per page 
• • • and shoujd notify us at once, so that we may make 
enough copies to supply them promptly.'' 

The letter of acceptance is as IfoUows: "July 25, 
1919. Gentlemen: In reference to hearings now being 
held Wholesale Coal Trade Association v. Directpr Gen- 
eral off Railroads. 

We would be pleased to have you send us copies of 
the official reports of the hearing and charge us your 
rate 12% cents per page. 

Kindly prepare these copies and send them to us." 

Among the facts set up by the defendant in the fifth 
paragraph it is averred: The hearings were begun on or 
about the 2l8t of July, 1919 and said hearings conclud- 
ed on or about the 31st of July, 1919, and the defendant 
failed to receive any copies of the reports before the 1st 
day of September following. The plaintiff's motion for 
judgment sets forth the following reasons: 

1. The contract set up and placed by plaintiff in his 
statement of claim is admitted by the defendant's affida- 
vit of defense. This reason is sustained, for in the first 
two lines of the second paragraph of the affidavit of de- 
fense the defendant says: **He admits for the defendant 
company the facts alleged in the second paragraph of the 
plaintiff's claim"; and then follows with matters that 
are not susceptible of proof if the case were on trial, and 
are there^fore wholly irrelevant and immaterial. 

The second reason asisgned in the plaintiff's motion, 
to wit, the delivery of the eopios of Iho reports of said 
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hearii](g by the plaintiff to defendant pursuant of said 
contract is also admitted by the affidavit of defense, and 
this must be taken as true, for the third paragraph of 
the affidavit of defense is vague, indefinite, uncertain, 
and contradictory. Under the Practice Act of 1915, P. 
L. 483, the affidavit of defense, must, to avail the de- 
fendant, be spetciific. Herron v. Florence Presbyterian 
Church, 46 C. C. 287. 

In Server v. Hemppe, 11 Mont. Co., 171, an allega- 
tion in his affidavit of defense that the contract pirice 
was not due because '*the construction of the building 
is defective in that the roof leaks, *' was held to be too 
vague and indefinite, and judgment for want of sufRcient 
affidavit. 

Killen v. Brown, 6 Sup. Ct., 15. 

The third reason assigned is that the defendant ad- 
mits that it assumed and agreed to pay for copies of said 
reports, and defendant also admits that it has refused 
and neglected to pay for the same. This reason is sus- 
tained. The defendant admits all the other allegations 
contained in the plaintiff *s statement, but allejgps in avoi- 
dance thereof, that the repoirts were not furnished 
promptly, and this is the only matter contained in the 
affidavit of defense on which the defendant relies. The 
hearing began in New York July 21, 1919, and the next 
day the plaintiff wrote to the defendant, who replied 
July 25, 1919, and the acceptance of the plaintiff ^s offer 
could not have realohed them until July 26; and the de- 
fendant must have known from the plaintiff *s offer that 
at the time the acceptance thereof reached the plaintiff, 
the hearings had been proceeding 'for at least four or 
five days, and it is enough to assume that it was not the 
intention of the defendant when he accepted the plain- 
tiff's offer to follow the proceedings day by day, from 
the facts already .referred to, and the further fact that 
he did not place the requirement in his acceptance that 
the reports should be furnished day after day. 

The report as furnished the defendant by the plain- 
tiff contained 2818 pages, and under the facts as present- 
ed by the defendant, these reports were furnished with- 
in about thirty days after the hearings were completed. 
Under all the cinoumstances of this case as revealed by 
the facts set up by the defendant in it?? affidavit of de- 
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fense, the court is constrained to hold there was a sub- 
stantial compliance on the part of the plaintiff with the 
contract entered into by him with the defendant. 

Therefore the motion for judgment for want of a 
sufficient affidavit of defense is sustained, and it is here- 
by directed that judgment be entered in favor of the 
plaintiff, Franklin W. Allen, trading and doing business 
as Hulse and Allen, and against the defendant, the 
Quemahoning Coal Company, for the sum of $352.25, 
with interest thereon from the 18th day of September. 
1919, and costs of suit. 



MANHEIM NATIONAL BANK v. CELESTA M. 
HACKER AND J. H. HACKER. 

Husband and Wife— Judgment Note — Married Woman as 
Surety or Accommodation Maker J or Husband — When Judgment 
uld Be Opened — Act of June <?, i8g3, P. L. 34.4., 

Where a Judgment was entered on a note signed by a husband and 
wife and the proceeds used to pay off certain prior notes, signed by 
the husband and wife and by the husband alone, which were given for 
money borrowed for his business purposes, and the wife obtained no 
benefit from the transaction, the plaintiff having knowledge of the 
facts, the judgment should be opened as to her, although the proceeds 
of the judgment were first credited to the wife's individual account 
and by her checked over to her husband. 

While a married woman may borrow money on her own account 
and do what she pleases with it afterwards, she cannot become surety 
or accommodation maker or endorser for her husband, and her liability 
is not determined alone by the form of the obligation but its real pur- 
pose may be inquired Into and it will be declared TOld if Its purpose is 
to evade the restrictions of the law. 

In the Cou^t o^f Common Pleas of Lancaster County. 
Rule to open judgment and let the de^fendant, Celesta M. 
Hacker, into a defense. November Term, 1920, No. 72. 

John E. Malone, for rule. 
Harnish & Harnish, contra. 

December 31, 1920. Opinion by Landis, P. J. 
On May 6, 1920, the above named defendants signed 
a judgment note of that date in favor of the plaintiff for 
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the sum of $5,000.00. At the same time they signed a 
judgment bond for the sum of $5,000.00, which was at 
once entered of record. The judgment bond stated upon 
its face the following: ''This judgment bond is given as 
(ollatcirai security to* secure the payment of such items of 
rhe present or future liability of Celesta M. Hacker and 
tlacob H. Hacker to the Manheim National Bank, of Man- 
aeim. Pa., as the t-aid Manheim National Bank may se- 
lect or designate.'' On November 18, 1920, the judgment 
note was entered to November Term, 1920, No. 72, and 
execution having been issued thereon to January Term, 
1921, No. 1, the personal property of Celesta M. Hacker 
was levied upon by the Sheriff. She thereupon present- 
ed hi't petition to this Court, averring that, at the time 
of the confession of said judgment, she was not indebted 
to tlie plaintiff, and that the debt of $5,000.00 due to the 
bank was the debt of her husband, who had borrowed the 
money from it for his own purposes; that she signed the 
bond at the request of the plaintiff bank as accommoda- 
tion maker for her husband, and that the same was on 
tliis account void as to her. 

The facts of the case are briefly these: J. H. Hackex 
was conducting a clothing business in the Borough of 
Manheim. He was indebted to the Keystone National 
Bank of Manheim on four promissory notes: One, dated 
October 28, 1919, for $500.00, renewed March 18, 1920, 
for thirty days; one, dated February 19, 1920, for $200.00, 
payable in thirty days; one, dated February 23, 1920, for 
$725.00, rene^vo'd Mai^ch 24, 1920, for thirty days; and 
one, sijsmed by himself and his wife. Celesta M. Hacker, 
dated March 2, 1920, for $3,000.00, payable in sixty days. 
All of these notes were payable to the order of William 
H. Barto, and he was accommodation endorser upon 
them. Tn addition, the Keystone National Bank held a 
judgment bond for $5,000.00, signed by Hacker and his 
wife, as collateral security. Barto told Hacker that he 
wanted to go into business for himself, and therefore 
wished to get off these notes. Because of this. Hacker 
approached Jacob L. Graybill, the president of the Man- 
heim National Bank, and asked him for a loan df $5,- 
000.00 On April 21, 1920, the Manheim National Bank 
loaned $2,000.00 on a note, signed by Mrs. Hacker and 
her hnsbanrl. The proceeds of the note were credited to 
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her account, and she then gave a check to her husband 
for the same amount, who deposited it in the bank to his 
own ^credit. On May 6, 1920, they also gave a note for 
$5,000.00, The note for $2,000.00 was lifted, and the sum 
of $3,000.00 was credited to Mrs. Hacker, who thereupon 
gave her check to he^r husband for that sum, and he de- 
posited it in the bank, and, receiving credit for it, paid 
it out for his own purposes. The four notes which were 
held by the Keystone National Bank were paid as fol- 
lows: The first one on April 19, 1920; tlie second and 
third ones on April 12, 1920; and the fourtli one, on May 
6, 1920, the same day on which the judgment note was 
given by Mrs. Hacker and her husband to the Manheim 
National Bank. 

In the depositions taken, Hacker testified that, wlien 
he saw Mr. Giraybill concerning the loan, he stated the 
situation to him fully, including the fact that he had 
given a judgment note to the Keystone National Bank as 
collateral security; that Graybill then asked him wheth- 
er he would be willing to |g;ive the Manheim National 
Bank the same security, to which Hacker replied that he 
would; that Mr. Graybill then told him to go to the bank, 
and that he did so, and the further negotiations were con- 
summated with Mr. Kready, the cashier of the bank. Mr. 
Graybill does not in his deposition deny this testimony, 
but says that he cannot recall it, and both he and Mr 
Kready testiify that the money was loaned to Mrs. Hack 
er and not to Mr. Hacker. Mr. Kready prepared the 
judgment note and bond, and Hacker signed it, and then 
took it over to his wife, who also signed it. It was then 
returned to the bank, and the bank gave her credit for 
the amount of the loans. Hacker says that Mr. Kready 
told him to get her check, and, having done this, he de- 
posited it in the bank, and it was credited to his account 
on his bank book. Mrs. Hacker was never at the bank 
and never saw any of the officers about this loan. Hack- 
er made the arrangements and axsted as go-between in 
the transaction; but Mrs. Hacker says she knew wtiat 
she was signing, that she had told him she would help 
him, and that it was a loan for his benefit. 

Since the passage of the Acts of Assembly enlarging 
the powers of married women, they are enabled to con- 
tract debts on their own behalf on the credit of their 
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Sv parate estate. This is, however, subject to some limi- 
tations, included in which is the absolute prohibition 
from becominigi surety for another. A married woman 
may create a loan for herself and do what she plea5.es 
with the money after she barrows it. It has never been 
held that, where a married woman borrows money on her 
own account, the lender has any concern in relation to 
the use she makes of it; but she cannot became surety, 
and her liability is not to be determined alone by the 
form of the obligation into which she enters. Inquiry 
may be made as to its real object, and it will be declared 
voifl, notwithstanding its form, if in fact it is a device to 
evade the restriction imposed by the statute. Class & 
Nachod Brewing Co. v. Rago, 240 Pa. 470. 

In Manor National Bank v. Lowery, 242 Pa. 559, a 
judgment was entered on petition of a wife, and an issue 
was granted to try the facts alleged. At the trial, it ap- 
peared that the husband had arranged with the bashier 
of the bank for a loan of $1,500.00. The wife was taken 
to the bank by her husband, and there, with him, having 
signed a judgment note, she immediately left. A certi- 
ficate was issued to the husband for $1,000.00, and 
$300.00 was issued f cr the payment of a mortgage on her 
land, so that the bank might have a first lien. The bal- 
ance was credited to the husband. The cashier of the 
bank testified that the money was loaned to the wife and 
not to her husband, and that she requested that the 
money should be appropriated as her husband should di- 
rect. The wiife denied that she had anything to do with 
negotiating the loan. The case was submitted to a jury, 
who found for the defendant. In Kemper v. Richardson, 
72 Sup. 115, the plaintiff, who was a note broker, was 
applied to by W. E. Richardson for a loan of $200.00. 
Kemper agreed to loan the money on a note signed by 
Richardson and his motheir as su;rety. Before the money 
was paid, it was, however, discovered that the mother 
was a married woman. Thereupon Kemper refused to 
loan Richardson the money, but said: **If your mother 
will borrow the money for you, all right.*' A note was 
then prepared for the mother to sijgin, and a check for the 
amount, to the order of Mrs. Richardson, less some ex- 
penses, was put in a sealed envelope and given to the son, 
who, upon her endorsement, secured the money. Upon 
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this state af facts, it was held that the Court below should 
have opened the judgment. Orlady, J., delivering the 
opinion of the Court, said: ''The law will look through 
all disguises and subterfuges, and will open the judg- 
ment where the testimony shows a manifest intention to 
avoid the provisions of an Act of Assembly. A juary 
could fairly find that the device in this case was a trans- 
parent attempt to make the mother surety or guarantor 
for the money her son was borrowing from Kemper. We 
have nothing to do with terms of the transaction as be- 
tween Kemper and the son. The law leaves them to their 
own method of dealing with each other, but it places a 
barrier around a married woman to protect her from all 
kinds of deceit and impositions. '• In Oswald v. Jones, 
254 Pa. 32, it appeared that the husband of a married 
woman made application to the payee for a loan, to en- 
able him to engage in th'» hotel lousiness, and offered his 
wife as surety; that the payee refused to make the loan in 
that form, but made it dierctly to the wife, knowing the 
purpose for which it was to be applied; that the money 
was in fact invested in the husband's business, and the 
wife received no benefit from the transaction, and that 
the payee never dealt directly with her, but exclusively 
with the husband. In a per curiam opinion, the Court 
said: **The testimony conclusively shows that *Hhe 
whole transact* on was a transparent device adopted by 
the plaintiff and the husband to evade an express statu- 
tory enactment; to create, by farm, a liability, where by 
law none in fact existed. As she received no benefit, as 
the plaintiff was in no way deceived, she was under neith- 
er mxyral nor legal obligation to pay, and there should 
have been no verdict against her^ Patrick & Co. v. 
Smith, 165 Pa. 526.' » 

It would, therefore, appear to us that this judiganent 
must be opened. The defendant's testimony clearly 
shows that Mrs. Hacker received no benefit firom the 
loans; that the money was used by her husband for his 
own purposes, and that the officials of the bank knew 
that it was to be so used. This, if believed by a jury, is 
sufficient to sustain her contentions and avoid the note; 
for, under such circumstances, she was accommodation 
maker and surety for her husband, and it woujd be an 
attempt indirectly to do that which the Act of Assembly 
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expressly prohibits. In ouir judgment, the issue should 
be tried by a jury, and we, therefore, make the rule to 
open the judgment absolute as to Celesta M, Hacker. 
Rule made absolute as to Celesta M. Hacker. 



EXCELLO MFG. CO. v. FRED W, RITOHY. 

Foreign Corporation — Saks — Interstate Commerce — Act of 

April 22 y iSj4y Sec. 22, 

A foreign corporation may sell its goods through its agents or 
salesmen in this state without filing a certificate with the Secretary 
of the Commonwealth, as required by Section 22 of the Act of April 
22, 1874, P. L^ 108, and may maintain an action in this state for the 
price of goods* so sold. 

In the Court of Common Pleas of Lancaster County. 
Rule for judgment for defendant on question of law rais- 
ed by affidavit. June Term, 1920, No. 62. 

Charles W. Eaby, for rule. 
B. C. Atlee, contoa. 

September 25, 1920. Opinion by Hassler, J. 

The defendant filed an affidavit of defense to plain- 
tiff's statement on June 20, 1920, and subsequently, on 
June 25, 1920, he filed a supplemental affidavit raising 
a question of law as provided for in Section 20 of the 
A-ct of May 14, 1915, P. L. 483. It is the question raised 
in the latter that we are about to dispose of. It is wheth- 
er the plaintiff can recover, as it is a foreign corpora- 
tion, and has not complied with the requirements of Sec- 
tion 22 of the A'et of April 22, 1874, P. L. 108, in filing a 
certifi-cate with the secretary of the Commonwealth, as 
that Act provides that failure to do this a foreign cor- 
poration cannot legally do business in this State. 

In its statement the plaintiff alleges that it is a for- 
eign corporation, with its principal office at Cleveland, 
Ohio; that the defendant ordered from it, and it deliver- 
ed to the defendant, one barrel of light grade glazing 
cement at a price agreed upon between the agent of the 
plaintiff and the defendant when the defendant ordered 
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it. In his affidavit of defense the defendant states that 
the plaintiff's aigient called upon him in the City of Lan- 
caster, and that he then gave him an additional order for 
the cement, which arder he subsequently cancelled. We 
refer to this to show that we are not in error in finding, 
from plaintiff's statement, how and where the contract 
of sale was made. 

In Blakelee Mfg. Co. v. Hilton, 5 Sup. 184, where the 
sam-:^ question was raised. Judge AVickham said: "All 
that is here alleged is entirely x^onsistent with the con- 
duct of a foreign corporation engaged in strictly inter- 
state commerce. It may advertise its goods, take orders, 
make contracts of sale respecting the same, and ship 
them to customers in this State. It may also employ 
agents living in Pennsylvania to go from county to coun- 
ty, from town to town, and from person to person, to se- 
cu»re orders. Or the agent may never go outside of his 
own county, city or town, thus being, in one sense, a 
local a'gent, and yet be doing a business which is not and 
cannot be reached under out Act of 1874. . . . The 
words, * doing any business,' as used in the alcst, should 
ii(»t be eo^' ; r vh\ to ivran t:i!:'r:«: orders or making sales 
by sample, by agents coming into our state from another, 
for that purpose. To hold otherwise would make the 
act offend against the constitution of the United States 
as imposing unlawful restrictions on interstate com- 
merce: Cooper Mfg. Co. v. Ferguson, 113 U. S. 727; Rob- 
bins V. Taxing District of Shelbv Co., 120 U. S. 489; 
Brennan v. City of Titusville, 153 U. S. 289 (and a num- 
ber of otlier cnscs). The above and numerous other de- 
cision^ of the Supreme Court of the United States and 
of the highest state tribunals fully establish the rule that 
a corporation of one state may send its agents to another 
to solicit orders for its goods, or contract for the sale 
therecf, without being embarrassed or obstructed by 
state reciuirements as to taking out licenses, filing certi- 
ficates, establishing- resident agencies, or like trouble- 
some or expensive conditions." 

In Mearshon & Co. v. Potts ville Lumber Co., 187 
Pa. 12, Justice Green, in referring to this decision of 
Judge Wickham's, said: ''The facts of the case cited are 
niiiV ^iIpilar to thoso (f the' case at ^^ar, and we resrard 
the foregoing decision as quite in point, and controlling 
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the question at issue. An entirely similar ruling was 
made in the case of Cooper Mfg. Co. v. Ferguson, supra, 
where it was held that a state which imposes limitations 
upon the power of a corporation created under the laws 
of another state to make contracts within the state for 
carrying on commerce between the states, violates that 
clause of the constitutioai which confers upon Congress 
the exclusive right to regulate that commerce. . . • The 
plaintiff is a corporation duly incorporated in the state 
of Michigan. Its manufacturing operations are there 
conducted; its capital is there invested. None of it is 
invested heore. The order for the goods in question was 
given to its salesman and agent in Pennsylvania, and by 
him sent to the plaintiff, who executed the order in 
Michigan. Under all the decisions this is not a doing of 
business in this state which makes it necessary to com- 
ply with the provisions of the Act of 1874, and henlce the 
defense made on that ground has no merit. '* To the 
same effect see Gilgore v. Smith, 122 Pa. 48, and Wolff 
Dryer Co. v. Bigler Co., 192 Pa. 466. 

It follows from these authorities that even though 
the plaintiff in this case is a foreiigm corporation, it can 
send its agent into this State and sell its goods here 
without having complied with the requirements of the 
Act of 1874, as that is not a doing of business in this 
State which made it necessary to comply with its provi- 
sion. As this is what the plaintiff did in selling; the goods 
in question to the defendant, there is no merit in the 
question of law raised by the defendant, ^nd we mu^t 
discharge the rule to show cause why judgment should 
not be entered on that question in favor of the defendant. 

Rule discharged. 



ERICH V. ERICH. 

Divorce — Adultery — Libellant Guilty of Like Crime — Conniti 

-ance — Act of March 7j, 1815^ Sm, L, 288. 

Where the libellant is gruilty of the crime of adultery, and connives 
at the adultery of the respondent, his wife, he cannot maintain an action 
for divorce. 
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In the Court of Common Pleas of Lehigh County. 
Erich V. Erich, No. 31 October Term, 1919. Divorce. Ex- 
ceptions to Mastejr's Report. Exception dismissed. De- 
cree refused. 

Dallas Gangawere, for Libellant. 
Ira T. Erdman, for Respondent. 

Henninger, J., February 16, 1920. In this proceed- 
ing for divorce brought by Monroe H. Erich against 
Blanche G. Erich, the Court approves the findings of 
facts by the Master and Examiner as follows to wit: 
"Third — That the respondent was guilty of adultery 
with one Clayton Schmoyer some time in 1918. 

Fourth — That the libellant was guilty of adultery 
with one Esther Acker alK)ut two years ago, and with one 
Ardella Minnich abou,t four years ago.'' 

And also approves of the Master & Examiner's find- 
ings in the latter part of his opinion as follows to wit: 
"The Master finds that both Libellant and Respondent 
were guilty of adultery, the libellant far more so than 
the Respondent; that there was no condonation of Libel- 
lant 's adultery on the part of the Respondent, and tha^ 
Libelhmt connived at his wife's offense, and under this 
findinc^ a divorce cannot be granted to Libellant. ' ' 

Tiie court has carefully examined the testimony of 
the libellant and respondent offered before the Master 
and Examiner and the conclusions of the 'fa'ot arrived at 
by the Master and Examiner from the testimony are %sti- 
fied as above quoted. 

The seventh section of the Aict of March 13th, 1815 
(Smith's Laws-P. L. 288) provides as follows: **That in 
any action or suit commenced in the said court, for a 
divorce for the cause of adultery, if the defendant shall 
allege and prove that the plaintiff has been guilty of the 
like crime, or has admitted the defendant into conjugal 
society, or embraces, after he or she knew of the criminal 
fact, or that the said plaintiff, (if the husband) allowed 
of the wife's prostitution, or received hire far them, or 
exposed his wife to levrd company, whereby she became 
ensnared to the crime aforesaid, it shall be a good defence 
and a poipetual bar against the same." 
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The court, in this procjeeding for divorce, has care- 
fully scrutinized all the testimony submitted to the Mas- 
ter and Examiner by the Libellant and the Bespondent. 
In detail the conclusions derived therefrom are almost 
beyond belief and it can hardly be imagined that such 
a state of affairs and happenings could exist in an en- 
lightened, religious community. The Libellant and Re- 
spondent were married on February 27, 1912, when both 
of them had just arrived at the age of twenty-one years. 
Instead of starting housekeeping in a home by them- 
selves, they resided with the parents of the Libellant. 
During the same year of their maiiriage a child Wjas bom 
and another one the year following. Then in the year 
1915, whilst the Respondent was Igloing with the third 
child, the libollant started a courtship with a young 
woman, who resided with her parents in the city of Al- 
lentown. The Libellant and his family resided with his 
parents aud the single girl with whom the Libellant 
started up a courtship, lived with her parents in the city 
of AUentown. These two homes ware not further than 
five city blocks distant from each other. This courtship 
resulted in an engagement of marriage between the 
Libellant and this young woman who was then pregnant 
with a child of whom the Libellant was the father. By 
looking at the Allentown >cdty directory, the parents of 
this girl and the girl herself discovered the fact that the 
Libellant was married and had three children, all of 
whose names were given in the directory. That settled 
this courtship. In due time the Libellaut's bastard child 
was born and is now taken care of by the mother of her 
parents. No prosecutions were brought in the matter 
against the Libellant for the reason as stated by the 
mother of the girl in her testimony, **in order to avoid 
notoriety." There was a settlement but the testimony 
does not disclose the terms. 

After this episode, the Libellant started an alliance 
with another young girl. This one he took to a board- 
iuig house, under the pretense that she was his wife, and 
paid her board. And when the boarding housekeeper 
wanted evidence of that fact, the libellant produced a 
forged marriage certificate, of the fact of mairiage be- 
tween himself and the wioman. In due course of time 
this girl was delivered of a bastard child of whom the 
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libellant was the father. This child died. About the 
time of the birth of this latter xnhild, the libellant con- 
sidered it advisable to leave the jurisdiction for a while 
and become a fugitive from justice. No prosecutions 
were brought in this matter, an4 reading in between the 
lines of the testimony, the court concludes that a settle- 
ment was efiected and thereupon the libellant returned 
to the home of his parents and his family. 

In the month of February, 1918, the Libellant left 
his wife and three children at the home of his parents 
to do war work and did not retujn until the month of 
November of the same year. During this time and foir 
a number of years prior thereto* there was a boarder at 
the home of the libellant 's parents. The respondent, ac- 
cording to her testimony, was delivered of a fourth child, 
born in January 1919. The Respondent admits in hw 
testimony that the father of this latter child was the 
boarder, who boarded at the home of the libellant *s par- 
ents. This child is living with the Respondent at the 
home of her parents. This matter was settled w^ithout 
any prosecutions and uix)n the return of the libellant 
from doing war work, he released and exonerated tlie 
boarder from all blame and the wrongs done by him to 
his wife and family. The court is of the opinion and ap- 
proves of the finding of fact of the Master and Examin- 
er as follows: 

**The Libellant connived at his wife's offense. '' 

The Libellant, after all these misdoings, wrongs, and 
crimes ^committed by him during his married life, has 
the boldness and effrontery to come into court, seekin;g 
the aid of the court in getting rid of the marriage bond 
between himself and the respondent. His purpose, no 
doubt, is that as a single person he will be enabled to 
ruin and debauch more women and with better success 
bring about tragedies in the homes of other families. 
The libellant has no conception whatever of the sanctity 
of families and homes. He is a moral pervert and liber- 
tine and the court will not lend its aid to him in fu,rther- 
ing his nefarious and immoral purposes. 

This record discloses a woeful disiregard of parents 
in the oversight over the moral and spiritual welfare of 
their children. If parents, in homes, had a proper con- 
ception O'f the sanctity of the family, and their duties and 
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obligations towards the children brought up and nurtur- 
ed therein, such ta*agedies as di£M3)losed in this record 
would not and could not happen; libertines off the type 
of the libellant wooild be singled out and their reputation 
and character would be a bar to their admittance into 
any decent home and family. There would be fewer ap- 
plications for divorce. 

DECREE. 
And now February 16, A. D. 1920, the exceptions 
filed by the Libellant to the Master's report are dismiss- 
ed; the Master's ireport is confirmed and the decree in 
divorce is refused. 



DAVIES V. WOTRING. 
Contract — Sale and Purchase — Default of Both Parties — Re- 
covery of Down-money, 

Where an intending purchaser contracts to purchase a drug store, 
final settlement to be made at a definite date, the price to be according 
to Inventory, he paying to intending seller on date of written agreement 
five hundred dollars; and where no final settleiment was made at definite 
date fixed; and where the intending purchaser, as plaintiff in a suit to 
recover from intending seller the five hundred dollars paid on account, 
admits that the terms and conditions of the contract were not perform- 
ed by either party; he has no standing to recover the five hundred dol- 
lars so paid. 

In the Oourt of Common Pleas of Lehigh County. 
Elliot V. Davies v. Roland J. Wotring. No. 93 January 
Tlhnl920. Non-suit. Ruje to take off non-suit discharg- 
ed. 

Dallas Dillinger, Jr., for Plaintiff. 
Thomas F. Diefenderfer, for Dependant. 

Henninger, J., February 7, 1921. At the trial of this 
cKse, after the close of the case by the plaintiff, Hon. Clin- 
ton A. Groman, President Judge, before whom the case 
was tried, entered a compulsory non-suit. Thereupon, on 
naption otf Dallas Dillinger, Esq., attorney for the plaintiff, 
a' rule was granted to show cause why the compulsory 
non-suit entered should not be striceken off and a new 
trial granted. The question of this rule to strike off the 
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compulsory non-suit is now before the Court for its de- 
cision. 

The plaintiff and the defendant, according to the 
plaintiff's statement, entered into written articles of 
agreement on the twenty-third day of September A. D. 
1918, wherein the defendant agreed to sell to the plaintiff 
his drug store, consisting of drugs, chemical and mer- 
chandise and fixtures at Nos. 211 and 213 West Broad 
Street in the City of Bethlehem, County of Lehigh and 
State of Pennsylvania. In the said written articles of 
agreement, the plaintiff dgxeed to purchase the said stock 
of drugs, etc., for a price at the market wholesale list 
price, the total to be arrived at by taking an inventory of 
the entire stolcik, and to pay and settle for the same in 
cash. Final settlement, according to the terms df the said 
written agreement, was to be made no later than the fif- 
teenth day of October A. D. 1918 and all money paid on 
aacount to be forfeited to said Eoland J. Wotrii^g. On the 
day of the date of the execution of this agreement, t)»e 
plaintiff, Elliot V. Davies, paid to Roland J. Wotring, the 
defendant, the sum of five hundred dollars. 

The sale and purchase of the drug store was not con- 
summated in accordance with the terms and conditions 
of the said written agreement between the plaintiff and 
the defendant; and final settlement was not made by the 
plaintiff with the defendant no later than the fifteenth 
c!ay of Oct'oiber, A. D. 1918. Thereupon the plaintiff 
brought this action in assumpsit to recover the sum of 
five hundred dollars ffrom the defendant, being the amoimt 
paid by him at the time of the execution of the said writ- 
ten agreement. 

fii the 5th paragiraph of the Plaintiff's Statement of 
Claim, the plaintiff alleges and avers as follows: 

**5. That the terms and conditions of said contract 
were not performed by either the above named defendant 
or by plaintiff, and that the said defendant has retained 
the aforesaid suin of r»ve hundred ($500) dolLai's paid by 
plaintiff to defendant on account of said contract.'' 

The plaintiff does not allege and aver in his state- 
ment that he was ready and willing and offered to carry 
out the terms and conditions of the said written aJgree- 
ment with the plaintiff. Nor does he allege any facts 
which gave him the right to rescind the contract. On the 
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oontrarj', he alleges in his statement of claim, that he him- 
self was in default in the non-performanlee of the terms 
of said contract. Under these circumstances, the plain- 
tiff was not in a position to sue for the amount paid by 
him to the defendant. 

The law has been numerously and definitely declar- 
( d by text book writers and by decision of the Courts, 
that a party in default has no right to insist on the .rescis- 
sion of a contract while in default. 

Parsons on Contracts, 5th Edition, Vol. 2, page 678, 
etc., states the law as follows: 

''There may be many acts fi^m which the opposite 
party has a right to infer that the party doing them would 
rescind; generally where one fails to peitform his part of 
the contract, or disables himself from peirforming it, the 
other party may treat the contrak^it as rescinded. But not 
if lie has been guilty of a default in his engagement, for 
he cannot take advantage of his own wrong to defeat the 
contract. ' ' 

In the case of Boyd v. McCuUough, 137 Pa. 7, Clark 
J., in the conclusion of his opinion states the law as fol- 
lows: 

''But the general rule is, that, in the case of a con- 
tract containing concu;rrent conditions, or mutual and 
dependent covenants, either an offer of performance or of 
readiness, to perform, by one party, must be shown be- 
fore he can charge the other with a breach, and without 
a breach, of course, there can be no ground for recis- 
sion.'' 

In the case of Irvin v. Bleakly, 67 Pa. 24, Thompson 
C. J., in the opinion, decides as follows: 

"If essential elements, indispensable to a plaintiff's 
right of recovery appear to be wanting in his case, when 
he has given his evidence, the court committs no error in 
iTi'anting a non-suit, either on motion, or of its own ac- 
cord. That is what was done in this case, and this, and 
the refusal to take it off, constitute the supposed error of 
the case. We have very carefujly examined the testimony 
given by the plaintiffs below, and have not been able to 
discover the error Ksomplained of. The plaintiffs were 
bound by their articles of agreement with the defendant 
below, to pay the balance of the purchase money for the 
property, which is the subject of this dispute, *in sixty 
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days from the date of the articles (the 4th of February 
1865), with interest on the whole amount from the 29th 
December 1S64, or as soon thereafter as the deed and title 
papers shall be perfected and tendered/ No money was 
paid or demanded at the end of the sixty days, nor was 
a deed tendered by the vendor. That period having pass- 
ed, the time for performance by the parties became in- 
definite, but mutual and dependent whenever it should oc- 
cur. In this categorj', whichever of the parties first de- 
sired to enforce performance was booind to regard his 
part of the contract as a condition precedent, and per- 
form or offer performance in order to enable him to pro- 
ceed ta enforce the contract: 1 Wright 135; 2 W. & S. 227; 
1 Casey 354; 4 Id. 294; 3 W. & S. 300; 4 Id. 527. 

**The exception to this rule, if exception it be, is where 
the vendor proceeds on his legal title; there a tender is not 
necessary. But a conveyance will be provided for in the 
conditional verdict, if plaintiff recovers. The vendee must 
tender the unpaid purchase-money, as a general thing, 
whether he wishes to rescind or enforce the agreement. 
This results from the principle that a party himself in 
default, has no right to insist on rescission while in de- 
fault: 2 Pars, on Con., 5th ed. 679. In the case in hand, 
the balance of the purchase-money, $20,000, was never 
paid or tendered by the plaintiffs at all, nor a deed de- 
manded from the defendant, or notice of a determination 
to rescind the contract of agreement to have taken place. 
In this condition of things and without reference to per- 
formance on theiir part, the plaintiffs brought this suit to 
rescind the contract, and recover back the purchase- 
money paid in hand, viz. $20,000.'* 

The same principle of law was. re^oognized in the case 
olf Hatton et al. v. Johnson, 83 Pa. 219; Paxson, J., de- 
livering the opinion of the Court, says: 

*'The last payment, u^der the articles of agreement 
of December 6, 1871, became due on the 25th of Septem- 
ber 1873. Had the plaintiff below been ready on that day 
to pay the balance of the purchase-money, he would have* 
been in a condition to have demanded a deed, and perhaps 
to have rescinded the contract, in case it was not forth- 
coming. But if the witness Pew is to be believed, the 
plaintiff was not prepared to pay, and did not pay said 
installment; on the contrary, he applied for and obtained 
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an extension of the time. Hence, as between the parties, 
time ceased to be of the essence of the contract, and the 
plaintiff had no right to rescind on the 25th of Septem- 
ber. A party who is himself in default has no right to in- 
sist on rescission while in default ******. On 
December 20th, 1873, the plaintiff idommenced this suit to 
.recover back the purchase-money i>aid. Was he is a posi- 
tion to rescind? Clearly not, if the facts be as set forth in 
the defendant's third point, and the court below should 
have so instructed the jury in their answer to said point. 
Where there has been indulgence on both sides, one party 
cannot suddenly rescind without notice to the other: 
Forsyth v. N. A. Oil Co., 3 P. F. Smith 173; Tieman v. 
Rowland, 3 Harris 429." 

Under these decisions, in the absence of an applica- 
tion on the part of the plaintiff to amend his statement 
of claim, the trial judge committed no ertor in sustaining 
the objections of the defendant to all of the offers off proof 
on the part of the plaintiff. None of the offers of proof 
submitted by the plaintiff at the trial related to allega- 
tions and averments xjontained in the pleadings, the plain- 
tiff's statement of claim. 

DECREE OF THE COURT. 

By the court in banc: And now, February 7, A. D. 
1921, the rule to show cause why the compulsory non- 
suit entered should not be stricken off is dismissed and 
the action of the trial Judge in entering a compulsory 
non-suit is sustained. 



WISE ET AL V. RUPP. 

Wills — Trusts — Accumulations — Perpetuities — Act of April 
iS, 1853, P' ^- 5^7» Section p. 

A direction in a will to sell a property and create a dower of three 
hundred dollars, to run for one hundred years, then to be divided Into 
three equal shares amonff the nearest relatives, the interest on the 
dower to be used for head and foot tombstones, etc., violates (1) the 
provisions of the Act of April 18, 1863, P. L. 607, section 9, reffulating 
trusts and accumulations; and (2) the rule of law against perpetuities. 
It is not a donation, etc., for any literary, scientific, charitable or reli- 
gious purpose. 



Digitized by 



Google 



158 WISE ET AL. v. RUPP. 

In the Court of Common Pleas of Lehigh County. 
No. 127 June Term, 1920. Ira Wise, et aJ. v. Helen E. 
Rupp. Case stated. 

Malcolm W. Gross and Butz & Rupp, for Plaintiflfs. 
James F. Henninger, for Defendant. 

Henninger, A. L. J., July 12, 1920. This is an amica- 
ble action in assumpsit presented to the Court in the 
case stated. The facts of which a decision is desired of 
the Court between the plaintiffs and the defendant are 
agreed upon in the case stated. A summary of the fajcfts, 
in an abbreviated form and material in. the decision of 
this case, are as follows to wit: 

1. That James Wise, late of the City of Allentown, 
County of Lehigh, State of Pennsylvania, died on the 7th 
day of April, 1SX)2, and seized in his demesne, as fee, inter 
alia, oif and in a certain messuage or tenement and lot of 
ground situated on the northeast comer of Sixth and 
Union Streets, in the City of Allentown, in the County of 
Lehigh aforesaid and bounded on the north by property 
late of Esaias Rehrig, on the east by property late of 
Charles Detweiler, on the soi^th by said Union Street and 
on the west by said Sixth Street; containing in front on 
said Sixth Street fifty-eight (58) feet more or less and 
extending in depth of equal width with said Union Street 
one hundred and three (103) feet, more or less (and in 
the case stated more particularly described). 

2. That the said James Wise died testate; his last 
will and testament in writing was dated the 23rd day of 
June, 1899, and attached thereto was a codicil bearing 
date the 10th day of January, 1902; this last will and 
testament of James Wise and the codicil was duly pro- 
bated in the Register's Office of Lehigh County and the 
letters testamenta.r>^ were duly issued by the said Regis- 
ter to Eusebio Wise, widow of said James Wise, deceas- 
ed and testator, she being nominated, constituted and 
appointed his executrix in his last will and testament; 
upon the death of the said Eusebio Wise, letters testa- 
mentary were issued to Ira Wise and Guy Wise in pursu- 
an;c»e of the directions of the testator in the said will. The 
testator, after the death of the said Eusebio Wise, had 
nominated, constituted and appointed his four sons, Ira 
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Wise, Asa Wise, Leo Wise and Guy Wise, as executors; 
but at the time otf the issuing of the said letters testamen- 
tary, Leo Wise and Asa Wise had died and therefore the 
last letters testamentary were issued to Ira Wise and Guy 
Wise, the survivors. But the said Eusebio Wise, widow 
of the said James Wise, the testator, died oni the 3rd day 
of January, 1918. Asa Wise, one of the sons of the tes- 
tator, died during his lifetime and Leo Wise, another 
son, died duringi the lifetime off his mother, the said Euse- 
bio Wise. 

3. That Leo Wise died testate and that in a part of 
the last will and testament of the said Leo Wise, duly 
probated in the Register's Office of Lehigh County, he 
devised and bequeathed his entire estate, absolutely, un- 
to his widow, Helen E., who has sinice intermarried with 
Herman D. Rupp and who is the defendant in this case 
stated. 

4. That a codicil to the said last will and testament 
of James Wise, the testator, was signed, sealed, publish- 
ed and declared by the said testator subsequent to the 
death of his son, Asa Wise, and the testator therein ap- 
lK)inted as executors the trustees of the share of his es- 
tate therein devised and bequeathed unto the children of 
said Asa Wise and directed that the trust with respect 
to said share should continue until the youngest of said 
children or the youngest survivor of them, should arrive 
at the age of twenty-one years. That on May 6, 1918, the 
said Ira Wise and Guy Wise, executors of the last will 
and testament off James wise, deceased, were, on their 
own petition, discharged as trustees of the said share or 
part so given in trust for the children of Asa Wise, de- 
ceased, and on the same day, Charles C. Kaiser was ap- 
pointed tn^stee in their stead and he duly accepted said 
trust and qualified according to law. 

5. That by an instrument of writing dated June 9, 
1920, and duly recorded in the Recorder's Office for the 
County of Lehigh aforesaid, Ira Wise and Emma, his 
wife, Guy Wise and Sylva A., his wife, Charles C. Kaiser, 
trustee as aforesaid, and Helen E. Rupp and Herman D. 
Rupp, her husband, elected to have and to hold the here- 
inabove described messuage or tenement and parcel of 
land as real estate iorespective of whether the same was 
vested in them as real estate under the terms of the will of 
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the said James Wise, deceased, or whether their interest 
therein was only to share in the net proceeds which might 
be realized therefrom after the conversion thereof by the 
executors ojf the said la&t will and testament of James 
Wise, deceased (said elefction of said Charles C. Kaiseor 
as trustee having been made after due procedings held 
in the Orphans' Court of Lehigh County and after due 
oampliance with the provisions of the Fiduciaries Act 
relatiing to election to be made by fiduciaries). 

6. On June 9, 1920, Ira Wise and Emma M., his 
wife, Guy AVise and.Sylva A., his wife, and Charles C. 
Kaiser, trustee as aforesaid, entered into a written agree- 
ment with the defendant wherein the former agreed to 
sell to the latter, and the latter agreed to buy from the 
former the undivided three-fourths interest of, in and 
to the hereinabove dedcribed messuage or tenement anc: 
parcel of land at and for the price of Forty-eight Hundred 
and Seventy-five Dollars ($4875.00). It was provided in 
said agreement that the said purchase price should be 
paid by the Vendee to the Vendors upon the execution 
and delivery of a good and sufficient deed of conveyanbe 
therefor and that the deed of conveyance for said un- 
divided three-fourths interest in and to said premise 
should be made and delivered on June 12, 1920, upon tho 
Vendee complying with all the terms of said agreement 
which on her part were o»r ought to be performed. It 
was stipulated that the conveyance should be made sub- 
ject to such leases as then existed with respect to said 
messuage, tenement and parcel of land. It was express- 
ly agreed that the title to said premises was to be good 
and marketable and that the conveyance should be made 
clear and free of all liens and encumbrances except the 
taxes for the current tax years. 

7. On June 12, 1920, the plaintiffs tendered to the de- 
fendant a deed, which had been duly signed and acknowl- 
edged by. the plaintiffs as well as by the wives of the said 
Ira Wise and Guy Wise, and demanded Ifrom the defend- 
ant the payment of the pufldhase money in accordance 
with the terms of the aforesaid agreement. The plaintiffs 
at the same time exhibited to the defendant Five Dollars 
in United States Internal Revenue Stamps and offered 
to affix the same to said deed and contemporaneously 
with the delivery thereof and to then duly cancel the 
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same when said deed was so tendered, but the defendant 
refused to accept the same and to pay the said purchase 
money cm the ^ound that the title to the luidivided three- 
fourths interest of, in and to the hereinabove described 
messuage, tenement and parcel of land was not vested in 
the plaintiffs and that she would acquire no good and 
marketable title to the said undivided three-fourths in- 
terests undepr and by virtue of the deed of conveyance so 
tendered to her. 

8. That such of the children of the said James Wise 
as were living at the death of Eusebio Wise and the said 
Helen E. Rupp, widow and sole legatee of Leo Wise, de- 
ceased, and the said Charles C. Kaiser, Trustee as afore- 
said, were unable to agree upon the division of the resi- 
duary estate of the said James Wise, testator, among 
themselves. That there are now three children of Asa 
Wise, deceased, living and that the younlgest of them has 
not yet arrived at the age of twenty-one years. 

9. That the said James Wise, the testator, in his last 
will and testament in relation to the said messuage or 
tenement and lot of ground situated at the northeast 
comer of Sixth and Union Streets, amongst other things, 
provided as follows to wit: 

** And I further order and direct that in one yea^r to fif- 
teen years after the death of my wife my hereinafter nam- 
ed executors shall sell either at public or pirivate sale and 
for the best price that can be obtained for the same sell 
my following named real estate to wit Pr«operty No. 533 
Union Street and give a dower of three hundred dollars 
on the same and the said dower to run one hundred years 
and when the hundred years a<re up it is to be divided 
into three equal shares share and share alike to the near- 
est relatives and the property at Sixth an<i Union Streets 
and the property in Pottstown Montgomery County, Penn- 
sylvania, and the interest on the dower to be used for 
head and foot tombstones and the age to be iQut on the 
stone whatever there age may be of the person that is 
buried thereon.'' 

10. That in the disposition of the residuarj^ estate of 
the said James Wise, deceased, by his last will and testa- 
ment, the testator provides as follows, to wit: 

**And I further order and direct that after the death 
of my said wife my estate shall finally be settled and all 
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mj property then remaining real personal and mixed of 
whatsoever other nature awi kind not otherwise herein 
disjjosed df and still .remaining undivided shall then be 
equally divided between all my children share and share 
alike and their heirs and assigns either by di\iding the 
same in such manner as they may agree on and in caso 
they cannot agree then for the purpose of making! such 
division they may sell the same at public sale to the high- 
est and best bidder and I hereby authorize and empower 
my hereinafter named executors to sell my real estate 
then remaining at public sale and to execute and deliver 
good and sufficient deed of conveyance to the purchaser 
or purchasers thereof for the purpose of making such di- 
vision of the proceeds thereof as before provided." 

11. That upon the statement of facts as hereinbefore 
briefly rocdted, this case stated is submitted to the Court 
by the plaintiffs and the defendant as follows to wit: 

**If the Court be df the opinion that, upon the exe- 
cution arrd delivery by the plaintiffs to the defendant of 
n deed of conveyance similar to the one hereinbefore re- 
ferred to and having the requisite amount of United 
Statef^ fnt( rnal Revenue Stamps affixed thereto and du^y 
cancelled, a good and marketable title to the undivided 
three-tfourths interest of, in and to the real estate therein 
described, and clear of all liens and encumbrances and 
charges whatsoever, will thereby and thereupon become 
vested in the defendant, then judgment shall be entered 
for the plaintiffs in the sum of Forty-eight Hu»ndred and 
Seventy-ftve ($4875.00) Dollars; but it not, then judgment 
shall be entered for the defendant. The costs are to fol- 
low the judgment, and either party shall have the right 
to appeal to such Appellate Court as may have jurisdic- 
tion in the premises. '^ 

The plaintiffs contend that the devise o/f the testator 
in his last will and testament in the form of a so-called 
dower and several tracts? of real estate including the mes- 
suage, tenement and lo' or piece of land situated at the 
northeast wmeir of Sixth and Union Streets, in the Citv 
of Allentown. Comity of Lehigh and State of Pennsyl- 
vania, being the real estate in question in the case stated 
now betfore the Court, devises a trust, which tends to 
create a perpetuity, and also that the said devise offends 
arainst the Act of Pennsylvania prohibitinir acoumnla- 
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Hon; and that the said trnat thus erected by tbe aaid de- 
vise is therefore void. 

CONCLUSIONS OP LAW. 

1. The devise creating a trust and which the testator 
designates in his last will and testament as a dower on a 
certain messuage, tenement or lot of ground known as 
No. 533 Union Street, City of Allentown, County of Le- 
high and State of Pennsylvania; and also including in 
the said devise the property at Sixth and Union Streets 
in said City and property in Pottstowni, Montgomery 
County, Pennsylvania, is not a donation, bequest or de- 
vise for any literary, scientific, charitable or religions 
purposes as provided tfor in the exception in the proviso 
of the Act of April 18, 1853, P. L. 507, Section 9, being 
the act for the regulation of trusts and aociumulations. 

2. So much of the said devise in trust aforesaid, 
as attempts the creation of an estate in remainder, viio- 
lates the rule of law against perpetuities, and is void. 

3. The said devise creating a trust also violates the 
provisions o(f the 9th section of the General Act of the 
State of Pennsylvania, entitled *'An Act relating to the 
sale and conveyance of real estate,'* approved the 18th 
day of April, 1853, P. L. 507, by creating a trust for ac- 
cumulations, contrary to the provisions of the 9th section 
of the said act; the said trust is therefore void. 

4. The said devise, being void under the oonclu^ons 
of law above stated, the corpus of the said trust estate 
reverts into the rest, residue and remainder of the estate 
of the said James Wise, d€*oeased, the testator; and all 
tlie parties entitled to the rest, residue and remainder of 
the estate as pirovided for in the last will and testament 
of the testator being the parties, the plaintiffs and the 
defendant in the case stated, have by proper legal pro- 
ceodingy^ desiirnated their desire to take said messuage, 
tenement or lot of ground situated at the northeast comer 
of Sixth and T^nion Streets as real estate. 

5. Under the findings of fact and law by the Court, 
the absolute t'tle to the said messuage, tenement or lot 
of ground situated on the northeast comer of Sixth and 
Union Streets in the City of Allentown, County of Lehigh 
and State o^f Pennsylvania, and in the case stated more 
particularly described, is held by the said Ira Wise, Guy 
AVipe, Charles C. Kaiser, trustees for the children of Asa 
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Wise, deceased, parties plaintiff who are absolutely seiz- 
ed and possessed of the three-fourth undivided right, title 
and interest thereof; and that Helen E. Rupp, the party 
defendant in the case stated, is seized and possessed ab- 
solutely of the remaining one-fourth undivided right, title 
and interests in the said tract of real estate. 

6. The plaintiffs are entitled to have judgment en- 
tered in their favor and against the defendant under the 
terms of the case stated. 

The Court has considered this case very carefully in 
the light of the decisions on the subject by textbook writ- 
ers and precedent of decisions by the Appellate Courts of 
Pennsylvania. Perry on Trusts and Trustees, VoL I^ Sec- 
tion 379, decided as follows in relation to perpetuities: 

**The rule against perpetuities has been gradually 
established by Judicial decisions, and affords a most not- 
able instance oif the nice adaptation of the principles of 
the common law to the decision of a question which re- 
quires at once a due regard for the rights of persons and 
property, and a careful consideration of these larger 
principles of public policy so essential to the welfare of 
communities and states. For public policy is opposed to 
the perpetual settlement of property in families in such 
manner that it is forever inalienable, or alienable so long 
as there may be a person to take, answeriing the designa- 
tion of some testator who died generations before, eto." 

After giving a further history o-f the development of 
the rule, the author in Section 380 states the rule itself 
as follows: 

'* Section 380. Thus all future legal estate which axi^o 
by way of executory devise, conditional limitation, or 
shifting and sprinsdng uses, must vest within a life or 
lives in being at the death of the testator, and twenty- 
one years, and, in case the person in whom the estate or 
interest should then vest is en ventre sa mere, nine months 
rao,re will be allowed; and all estate created as aforesaid, 
and so limited that they may not vest within that time, 
are void." 

In the ease of City of Philadelphia v. Girard's Heirs, 
45 Pa. 26, Lowrie, C. J., in relation to the doctrine and 
rule of perpetuity in the opiniion, decides as follows: 

**1. Perpetuities are grants olf property wherein the 
vesting of an estate or interest is unlawfully postponed : 
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and they are called perpetuities not because the grant, as 
written, would actually make them perpetual, but be- 
cause they transgress the limits which the law has set in 
restraint of grants that tends to a perpetual suspense of 
the title or its vesting. 

*'2. The law allov.\< the vesting of an estate or in- 
terest of the power cfi alienation to be postponed for the 
period of lives in being and twenty-<me yea^rs and nine 
months thereafter; and all restraints upon the vesting, 
that may suspend it beyond that period, are treated as 
perpetual restraints, and therefore as void, and iconse- 
quentlj the estate or interests dependent upon them are 
void, and nothijig is denounced by the law as a perpetui- 
ty thai does not transgress this rule/* 

In view of the orule of perpetuities as declared in the 
decisions of the Ooiiits we are convinced that the trust 
crcijted b> the testator in the nature of a dower of three 
hundred dollars on house and lot No. 533 Union street 
including in eaid trust the messuage and tenement at 
the northeast comer of Sixth and Union Streets and the 
property at Pottstown, transgresses against the rule and 
that tlie trust is void The testator devises and be- 
queaths all his property, real and personal, with the ex- 
ceptions of a few bequests of personal property, to his 
widow, Ensebio Wise, for life. She is the person in 
bein^. After her death the testator creates this trust 
which is to continue for a period of one hundred years. 
By the termj^ of this trust, as is evident from the wording 
of it, the eorpns cannot vest until after the expiration of 
one hundred years; ard at the expiration of that time, 
the de\'ise is so uncertaiii that it may not vest then. The 
device is not only deferring pa>Tnent of the corpus, bu,t 
tlie (le^ir^o aud hoquest cannot vest until after the ex- 
piration of the specified time of one hundred years. The 
devise of tlio remainder of the trust estate is not to a 
class; and in vie^r of the faot that there were four chil- 
dren, an(i the division of the corpus is into three shares, 
a doubt and a contingency is raised as to who the near- 
est relatives will be. Under the circumstances, as stat- 
ed before, there could be no vesting of the trust estate 
in remainder, until after the expiration of one hundred 
years, and the rule o»f perpetuity will not permit such a 
longth of time. 



Digitized by 



Google 



166 WISE ET AL. v. BUPP. 

This trust estate must fail by reason of the fact that 
it violates the statute of Pennsylvania entitled, ''An Act 
Relating to the Sale and Conveyance of Real Estate," 
approved April 18, 1853, P. L. 507, Provides as follows: 

''Section 9. That no person or persons shall, after 
the passing of this Act, by any deed, will, or otherwise, 
settle or dispose of any real of personal property, so and 
in such manner that the rents, issu/es, interests, or profits 
thereot, shall be wholly or partially accumulated for any 
longer term than the life or lives of any such grantor or 
granturs, settler or settlers, or testator, and the term of 
twenty-one years 'from the death of any such grantor, 
settler, or testator, that is to say, only after suioih de- 
cease durinig the minority or respective minorities with 
allowance lor the period of gestation of any person or 
persoas, who, under the uses or trusts of the deed, will, 
or other assurance directing such accumulation, would, 
for the time being, if of full age, be entitled unto the 
rents, issues, interests, and profits so directed to accu- 
mulate, and in every case where any accumulation shall 
be dir(*cted otherwise than as aforesaid, such direction 
shall be null and void in so far as it shall exceed the 
limits of this Act, and the rents, issues, interests and 
profits, so directed, to be accumulated contrary to the 
provisions of this Act, shall go to and be received by 
such perecm or persons as would have been entitled there- 
to if such accumulation had not been directed: Provided, 
That any <lonation, bequest, or devise, for any literary, 
scientific, charitable or religious purpose, shall not come 
within the prohibition of this se^ction, which shall take 
effect find be in force, as well in respect to wills hereto- 
fore made by persons yet living and of competent mind, 
as in respect to walls hereafter to be made." 

By aa examination of the trust as created in the 
testator's will, it is evident that we are correct in our 
findint^ thai it is not for a religious or charitable use. 
The device is as follows: 

**Ana the interest of the dower to be u,sed for head 
and foot toipbstones and the age to be cut on the stone 
whatever their age may be of the person that is buried 
thereon." 

A dilierent question would arise if the devise had 
been made ^or the maintenance or care of a cemeterj'. 
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churcliyai'd or other place for the burial of the dead. It 
might then De declared that the devise was for a charit- 
able use under the provisions of the Act of Pennsylvania, 
approved May 26, 1891, P. L. 119. But by no manner of 
^instruction can this devise be held to fall within the 
provisions of this act. 

Under the Act of 1853, hereinbefore cited, trusts 
for accumulation cannot be created for a longer term 
than the life or lives of the grantor or testator, and the 
term oi twenty-one years from the death of such grantor 
or testator, and if these limits are exceeded, the excess 
is void. The interest of this trust, devised by the testa^ 
tor, would accumulate for a period of one hundred years 
after the death of the life tenant, Eivsebio Wise, widow of 
the testator. We are of the opinion that the trust estate 
devised by the testator is void by reason of its violation 
of the Act of Assembly of Pennsylvania against accumu- 
lation of interest, and that the corpus of the trust estate 
reverts to the rest, residue and remainder of the estate 
of the testator, and to be divided as such under the pro- 
vision s of the last will and testament of James Wise, de- 
ceased. 

Upon the fafets as agreed upon in the case stated we 
are of the opinion, as a matter of law, that the j)laintiffs 
are entitled to the entry of jud|gtnent in their favor 
against the defendant, and such an order and decree will 
be made. 

ORDER AND DECREE OF THE COURT. 

And now, July 12, A. D. 1920, it is ordered and de- 
creed that in the aforesaid case stated judgment be en- 
tered in favor of Xra Wise, Guy Wise and Charles C. 
Kaiser, Trustee of the children of Asa Wise, under the 
will of James Wise, deceased, the plaintiffs, and against 
Helen E. Rupp, the defendant, for the sum of Four 
Thousand F':ight Hundred and Seventy-five ($4875.00) 
Dollars with costs. 



The Supreme Court, on appeal, affirmed the decree 
in the following opinion, bv Schaffer, J., on February 
21, 1921: 
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The parties to this action, brought to determine the 
validity of title to real estate, agreed upon a case-stat- 
ed, from which we learn that the question to be decided 
depends upon a determination as to whether or not the 
hereinafter (juoted clause of the will of James Wise is 
valid. He was evidently the draftsman of his own testa- 
ment, and certainly did not carry into it either clarity of 
expre^ion or continuity of thought. 

The part o«f the will to be construed is thus express- 
ed: **I further order and direct that in one year to fif- 
teen years after the death of my wife my hereinafter 
named executors shall sell either at public sale or private 
sale and for the best price that can be obtained for the 
same sell my following named real estate to wit 
property No. 533 Union Street and give a dower of three 
hundred dollars on the same and the said dower to run 
one hundred years and when the hundred years are up 
it is to be divided into three equal parts share and share 
alike to the nearest relatives and the property at Sixth 
and Union ^ti'eet and the property in Pottstown, Mont- 
gomeiy County Pennsylvania and the interest on the 
dower to bo used for head and foot tombstones and the 
age to be cut on the stone whatever their age may be of 
the p;^rson that is buried thereon." 

This provision of the will is void for uncertainty and 
because it violates the rule against perpetuities and of- 
fends against the statute forbidding accumulations. 

Whatever it is that is attempted to be given by the 
obscuje language used, its vesting is postponed for one 
hundred years; this violates the irule against perpetui- 
ties. '* Where the testator fails to avail himself of live? 
in beinsr, and adopts a term of years, v^ilhoiit rorerence 
to any life in being, the term cannot extend beyond twen- 
ty-one years from his death. *If an absolute term is 
taken, and no anterior term for a life in being is referred 
to, such absolute tern cannot be longer than twenty-ono 
rears:' Periv on Trusts 349;" Johnston's Estate, 1^5 
Pa. 179. 

The statute forbiddinr*: accumulations provides, {X?t 
of April 18; 1853, P. L, 503, Sec. 9, p. 507), **That no 
person * * * shall * * * by any » ♦ * will 
*" * * settle or dispone of any leal or personal prop- 
erty, so * * * that the 7'ents, issues, interest or profits 
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thereof, shall be wholly or partialy accumulated for any 
kmger term than the life or lives of any such • • • 
testator and the term of twenty-one years Ifrom the death 
of any such * • • testator, that is to say, only after 
such decease during the minority or respective minori- 
ties with allowance for the period of gestation of any 
person or persons, who, under the uses or trusts of the 
• • * will • • • directing such accumulation would, 
(for the time being, if full age, be entitled unto the rents, 
issues, interests, and profits so directed to accumulate 
and in every case where any aJocumulation shall be di- 
rected otherwise than as aforesaid, SKch direction shall 
be null and void in so far as it shaU exceed the limits of 
this act, and the rents, issues, iuterests, and profits so di- 
rected to be accumulated contrary to the provisions of 
this act, shall go to and be received by such person or 
persons as would have been entitled thereto if such ac- 
cumulation had not been directed. '* This is the control- 
lin(g statute, with a proviso saving bequests and devises 
for literary, scientifiio, charitable or religious purposes, 
wliich has no relevancy here; for, so far as can be ascer- 
tained from the will, the money to be accumulated is to 
be used ^^for head and foot tombstones and the age is to 
be cut on the stone whatever there age may be df the per- 
son that is buried thereon. '* It follows that the testa- 
mentary provision now before us violates the act just 
qu.oted which, as shown, forbids trusts for accumulation, 
under such circumstances, tfor a term longer than twenty- 
one years after the death of testator. 

It is suggested that the devise is good under the Act 
of May 26, 1891, P. L. 119, which provides: **That no dis- 
position of property hereafter made for the maintenance 
or care of any cemetery, churchyard or other place for the 
burial of the deader of any portion. thereof, or grave there- 
in, or monuments or other erections on or about the same, 
shall fail by reason) of such disi)osition having been made 
in perpetuity but said disposition shall be held to be made 
for a charitable use.'' The present devise, however, 
whatever testator intended to accomplish by the language 
he used, does not provide for the maintenance or care of 
anything; and that this was not intended is made mani- 
fest by the fact that, by a codicil to his will, he specifical- 
ly bequeaths a sum of money, the interest on which is to 
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be paid to the cemetery association for the maintenance 
of his burial lot. 

Moreover the provision of the will we have been con- 
sidering is 80 vague and indefinite that nothing certain 
can be predicated upon it. What is to become of the 
proceeds of the property he directs to be sold, cannsot be 
answered from the language of the wiU; just what he 
meant by the word *' dower/' in the way in which it is 
used, can only be conjectured; how the properties at 
Sixth and Union Streets and in Pottstown are ^'to be used 
for head and foot tombstones'' is impossible of determina- 
tion; what person is to be buried under the tombstones 
and where the burial is to be made is not disclosed. The 
courts are not permitted to supply what the testator has 
failed to indicate; and if, after evejry endeavor the judicial 
expositor ** finds himself, unable, in regard to any mater- 
ial fact, to penetrate through the obscurity in which the 
testator had involved his intention, the failure of the 
intended disposition is. the inevitable consequence." 1 
Jarman on Wills 453. 

The court below corre'ctly determined that the por- 
tion of the will we have been considering was void, that 
the real estate described in the case-stated did not pass 
under it, but became vested in plaintiffs, and hence a deed 
from them will convey a good and marketable title. 

The judjgment is affirmed. 



WERNER PIANO CO. v. UNANGST. 

Promissory Notes — Corporations — Practice — Evidence. 

On an appeal from a Justice, without any pleadingrs but the trans- 
cript and the plea of nil debet, before the plaintiff (presumably a cor- 
poration) can recover it must prove its incorporation. 

Where an endorsement of notes is made In favor of a third party, 
for credit of account of plaintiff, plaintiff cannot recover by suit brought 
in its own name. 

In the Court of Common Pleas of Lehigh County, 
Werner Piano Company v. Unangst. Assumpsit. Rule 
lor New Trial. Rule Discharged. 

Harry C. Cope, for Plaintiff. 
John D. Hoffman, for Defendant. 
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Henninger, J., April 5, 1920. In this case, by direc- 
tion of the Court, the jury rendered a verdict in favor of 
the defendant. Thereupon on application df the plaintiff, 
a rule for a new trial was entered and six reasons were 
filed by the plaintiff in support of the said rule, all of 
which raise the question whether the court erred in sus- 
taining the objection otf the defendant upon the offer of 
the plaintiff of three promissory notes in evidence on 
which suit Was brought. The execution of the promis- 
sory notes by Steward L. Unangst was suffi^cdently prov- 
ed. The defendaut, upon the offer of the three notes in 
evidence by the plaintiffs, interposed three objections 
stated succinctly as follows: 

First — ^That they are not sufficiently endorsed to 
entitle the plaintiff, as an endorsee or holder, to recover. 

Second — That the Wemier Piano Company, plaintiff, 
mentioned in the endorsement on the note, was not de- 
signated as a foreign or domestic corporation and that no 
offer was made by the plaintiff in connection with the 
offer of the notes to prove its charter. 

Third — ^That no demand was made upon the legal 
representatives of Steward L. Unai]|g|Bt for the payment 
olf the notes after they were due or at the time they were 
duje and prior to the institution of the suit. 

The court, in its opinion sustaining the objections, 
ruled as follows: 

*'By the Court: 

The objection to the admission of the notes i^ sus- 
tained. I am of the opinion that the plaintiff here being 
the Wemor Piano Company these notes cannot be ad- 
mitted into the evidence Ifor the reason that they are 
made payable to the First National Bank of Iowa City 
for the loredit of the Werner Piano Company, and I am 
of the opinion that to recover upon these papers the plain- 
tiff would have to bring in the First National Banik of 
Iowa City in some way as the plaintiff, and I am fuirther 
of the opinion that in order that these papers should go 
into evidence there must be something proven by the 
plaintiff as to who the Werner Piano Company is. On 
the paper itself they have just mentioned the Werner 
Piano Company. The suit is brought in the same name as 
plaintiff, with no indication at all as to whether they are 
a partnership or a corporation. 
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My attention is called to the fact that on the trans- 
cript in this case, which is a part df the pleadings, I was 
mistaken when I said that the plaintiff was not designat- 
ed either as a partnership or corporation. It appears that 
the plaintiff in his transcript has designated that it is a 
corporation. He would have to prove the charter of the 
corporation. In my opinion the First National Bank of 
Iowa City must be brought in as a plaintiff in some capac- 
ity in order to recover. '' 

This ruling of the court is assigned for error in the 
reasons filed on the rule for a new trial. It raises a ques- 
tion oif practice by the court in the trial of cases. We 
followed the practice as poinited out in the case of Geisen- 
berger v. Geisenberger 41 Super. 235 wherein in a Per 
Curiam opinion, the Appellate Court says: 

^*The checks referred to in the assignment of error 
were not on their face admissible as evidence of pay- 
ment. Nor were they made admissable by any evidence 
ment. Nor were they made admissible by any evidence 
er facts that would make them so. If evidence be irre- 
levant at the time it is offered, it is not errar to reject it, 
be^cause other evidence might afterwards be given in con- 
junction with which it would become relevant; if it would 
be relevant in conjunction with other facts, the offer 
ought to be accompanied by an offer to prove those facts 
at the proper time: Weidler v. Farmers' Bank, 11 S. & R. 
134. We all concur in the conclusion that the offer was 
properly rejected at the time it was made. Judgment 
affirmed." 

In the case of Weidler v. Farmers' Bank olf Lancas- 
ter, 11 S. & R. 134 referred to in the above opinion Gib- 
son J. dek?4des the practice in trial of cases to be as fol- 
lows: 

'*But the plaintiff contends that this may have been 
only a part of the chain of his evidence, and that what 
was deficient might afterwards been supplied. If this 
were admitted, no court could without error, ever ireject 
evidence for irrelevancy, as there is no- fact so entirely 
irrelevant as to be incapable of being connected with the 
question, however remotely, by the intervention df a chain 
of possible circumstances. But the question is, how did 
the matter stand as it was proposed to the court! It it 
\^as altogether irrelevant, the court might reject it, al- 
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though it might not perhaps be error to admit it. If it 
would be relevant, when taken in connexion with other 
facts, it ought to be proposed in connexion with those 
facts, and an offer to follow the evidence proposed, with 
proolf of those facts at the proper times." 

The practice of admitting in evidence papers upon 
which suit is brought, when objections are made which 
render them irrelevent at the time of the offer, is ruled 
upon in the case of Bunnell v. Kintner, 27 Super, 605 
Porter, J., delivering the opinion of the Cou^, decides 
as follows: 

**The plaintiff, upon the trial, called the subscrib- 
ing witness, and proved the execution of the instrument 
upon which the judgment had been entered. He then 
offered the alleged note in evidemce. The defendant ob- 
jected upon the ground that the paper bore on its face 
evidence of alteration. The objection was overruled, 
and the paper admitted in evidence. This was as ex- 
plicit ruling that the paper, the defendant's signature 
to which had been proved, did not appear upon its face 
evidence of an alteration in a material part thereof. Had 
such an alteration appeared u,pon the face of this writ- 
ten promise to pay, it would have been the duty of the 
court to require the holder to produce evidence explain- 
ing the alterations belfore the note could be received in 
evidence: Clark v. Eckstein, 22 Pa. 507; Citizens' Na- 
tional Bank v. Williams, 174 Pa. 66; Sunday v. Dietrilch, 
16 Pa. Superior Ct. 640. The plaintiff thus having in 
evidence a written promise to pay, signed by the defend- 
ant, and the signature proved, rested his case. The ori- 
ginal no»te was produced at the argument in this court, 
and we must expressly decline to pass upon the cor- 
rectness of the ruling which admitted it in evidence, for 
that question does not arise under any of the assign- 
ments of error. The court having admitted the note in 
evidence, the plaintiff was justified in proceeding to try 
this case upon the theory that the ruling was correct.*' 

Without an offer on the part of the plaintiff, in 
connection with the offer of the notes, to prove the in- 
corporation of the plaintiff and the right of the plaintiff 
to bring suit upon the notes as endorsed, did the Court 
•commit error in sustaining the objection of the defend- 
ant to the offer of the notes at the time. No further of- 
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fer of any evidence was made by the plaintiff and the 
plaintiff rested. Under the circumstances, the notes not 
being admitted in evidence for the reason sta4;ed by the 
court, upon the objections thereto made, the court di- 
rected the jury to render a verdict for the defendant and 
affirmed the point of the defendant that under all the 
evidence the verdict must be for the defendant. 

The only question therefore remains whether the 
court committed error in refusing to admit the notes in 
evidence. The case was an appeal, by the defendant, 
from the Judgment of a Justice of the Peace and was 
tried without any pleadings ex)eept such as is provided 
for by the ru^es of court in force in Lehigh County. The 
rule of court applicable to trial of cases appealed from 
justices of the peace provides as follows, to wit: 

^* Section 2 — In appeals f.rom judgments of Justices 
of the Peace no declaration shall be required, but the 
Prothonotary shall enter a plea of nil debet to the trans- 
cript and put the cause at issue; and on the trial the 
merits on both sides shall be heard without regard to 
the form of the action." 

Under the pleading as thus provided for by the 
Rules of Court we are of the opinion, that before the 
plaintiff could recover on the notes, it was incumbent 
on the plaintiff to prove its incorporation by its icharter. 
Whilst the plaintiff in the transcript of appeal is desig- 
nated as Werner Piano Company incorporated, it no 
wheres appears or is allegied how or of what state it was 
incorporated. The plea of nil debet entered by the Pro- 
thonotary in pursuance of the ruje of court, hereinbefore 
cited, was a general plea, and under such general plea is 
required proof on the part of the plaintiff of its incor- 
poration. 

In Troiubat & Haly's Practice, Vol. 3 page 2830, 6th 
Ed., it is stated: 

**The question of incorporation may be raised under 
the plea of non assumpsit. '* 

In the case of Susquehanna Mutual Fire Inc. Co. v. 
Reinoehl and Meily 5 Lane. Law Re. 3 it was decided 
that the defence of nul tiel corporation will now be ad- 
mitted under the general issue, but notice thereof, if re- 
quired, mu,st be given to the other party. 

In the case of the Empire Manufacturing Co. v. 
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Hench and Dromgold 15 Dist. Re. 659, Wanner, J. of 
York Oaunty, in the opinion decides: 

'* Since passage of the Procedure Act of 1887, it does 
not seem to have been squairely ruled by the Appellate 
Courts whether or not the plea of non assumpsit puts the 
plaintiff to prove of its incorporation. In the case o'f 
Union Type Foundry v. Kittanning Insur. Co., 138 Pa. 
137, it was held too late after a jury was called to plead 
nul tiel corporation. The language of the court indi- 
cates that it might have been done earlier in the case, 
and the inference follows, that the question of incorpora- 
tion is not raised by the plea of the genearal issue alone. 
To the contrary is the Insurance Co. v. Reinoehl, 5 Lame;. 
Law Rev. 3, which admits that defence under the general 
issue of non assumpsit, with notice to the other side, and 
holds that a plea of nul tiel corporation cannofr now be 
specially pleaded in an action of assumpsit. There seems 
to be a good reason for the conclusion reached in the 
last named case, because the Procedure Act of 1887 ex- 
pressly prohibits special pleas, and the practice has ever 
siutoe been to make the same defences under the general 
issue as were formerly made under special pleas.'' 

In the case of Wolf v. Goddard, 9 Watts 544, it was 
decided that when a corporation sues in its own name 
to. recover lands, it must be prepared to show its charter 
of incorporation, but this is not so when the legal title 
is in trustees for the corporation and the suit is in their 
name. 

The court is also of the opinion that in the manner 
of the endorsement of the notes they could not be receiv- 
ed in evidence in a suit by the Werner Piano Company, 
plaintiff. The payee of all the notes was The Brenard 
Manufactu^ngl Company. The endorsement of the notes 
on all of them was as follows to wit: 

** Banking Town, Bethlehem, Pa., Bank Lehigh Nat. 
Bank & Tr. Co. Pay to the order of First National Bank, 
Iowa City, Iowa. For credit account of Werner Piano 
Co. 

(Signed) Grenard Mfg. Co.*' 

There was no offer made at the trial, on the part of 
the plaintiff, in connection with the offer of the notes 
and the endorsements thereon, that the First National 
Bank, Iowa City, Iowa, had credited the notes on the ale- 
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count o^f Werner Piano Co. The First National Bank, 
Iowa City, had not endorsed the notes for the credit of 
the plaintiff. Before the plaintiff conld recover on the 
notes as a holder, the First National Bank, Iowa City, 
Iowa, would have to endorse the notes. They were 
specially endorsed by the payee to the order of the First 
National Bank, etc., and title to the notes in the plaintiff 
could not be inferred without proof, in the absence of 
an endorsement by the bank. 

In the case of Reamer et al. v. Bell 79 Pa. 292 Bell 
brought suit as a holder of a note payable to the order 
of Dilworth, by whom it was endorsed, **Pay R. Mc- 
Curdy, Cash. Held that this being a special endorse- 
ment on its face it carried no title to BelL 

The same principle is decided in the case of Prahl 
V. Smaltz, 6 W. N. C. 571. The court decided that where 
the plaintiff claims title to negotiable paper through an 
endorsement not in the usual form, he must establish 
his title by evidence before he will be entitled to judg- 
ment. 

At the trial of this case, upon the offer of the notes 
and objections made, the court sustained the objections 
and at the same time placed on the record the reason ¥or 
its ruling. The coivnsel of the plaintiff had the oppor- 
tunity to renew his offer, with a further offer in con- 
nection therewith to meet the objections with proof. No 
further evidence was offered by the plaintiff. Under the 
circumstances, the court is of the opinion, that no error 
was committed in directing the jury to find a verdict for 
the defendant. 

DECREE OF THE COURT. 

And now, April 5, A. D. 1920, the reasons for a new 
trial are overruled and the rule for a new trial is dis- 
charged; and judgment on the verdict is directed to be 
entered in favor of the defendant and against the plam 
tiff upon payment of the jury fee. 
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YOUNG, SMYTH, FIELD CO. v. MARTIN, ET AL. 

Surety — Subsequent Agreement — Release. 

Where an agrreement of surety was entered into by the defendants 
with the plaintiffs, promising to pay all bills contracted by a third 
party with plaintiffs, and thereafter another agreement was made by 
creditors of said third party, in which the plaintiffs joined, and the 
sureties were parties, granting an extension of six months to said third 
party and providing for the incorporation of the business of said third 
party, which corporation was formed but afterwards adjudged a bank- 
rupt, said last mentioned agreement does not operate as a release of 
said agreement of surety. 

In the Court of Common Pleas of Lehigh County. 
No. 24 June Term, 1920. Young, Smith, Field Co. v. 
Isaiah Martin, Milton J. Diehl and Gteorge W. Schmoyer. 
Assumpsit. Rule for Judgment. Rule Absolute. 

Aubrey, Steckel & Senger, for Plaintiff. 
Allen W. Haigenbach, for' Defendants. 

Groman, P. J., January 17, 1921. The plaintiff, on 
April 23, 1920, filed a statement of claim, and from it 
we gather the following facts: 

That one Hany 0. Kneedler, of Pen Argyl, conduct- 
ed a general store at said place; that on February 1, 1919, 
the defendants herein entered into the following written 
agreement: 

**Feb. 1st 1919. 
To Young, vSmyth, Field & Co., 
Philadelphia. 
Received Feb. 4, 1919, Credit Depairtment. 

Gentlemen: Your corporation (whether constitut- 
ed by its present or any other partners), will please, un- 
til you receive a written revocation of this request, sell 
and deliver to H. 0. Kneedler any and all goods that may 
be purchased of you by him or by others, for ojt in his 
name, and we do hereby promise you to pay all bills 
therefor punctually, as fully as if purchased by our- 
selves, and agree to be liable on each and every cause of 
action hereunder, whenever and as often, from time to 
time, as any action may be against said H. 0. Kneedler. 

It is, however, stipulated and agreed that we shall 
not at anv time be held liable on such sales by your fiirm 
beyond the amount of five hundred dollars; payments 
may be made from time to time on account of purchases. 
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and other sales may be made to him, still leaving us 
liable up to the amount thus limited without any notice 
of the acceptance of this guarantee, and notwithstand- 
ing any setlements with hirn by note or notes, renewals 
thereof or otherwise; all goods which may hereafter be 
charged to H. 0. Kneedler on the books of your firm are 
to be presumed to have been f mulshed on the faith of this 
request and agreement. 

Witnesses: Isaiah Martin, L. S. 

H. 0. Kneedler M. J. Diehl 

C. J. Kneedler Q. W. Schmoyer" 

That on April 19, 1919, and Au^gmst 21, 1919, the said 
H. 0. Kneedler bought from the plaintiffs, on the strength 
of said agreement, merchandise to the value of $457.73; 
that on October 24, 1919, the following memorandum of 
agreement was entered into by and between the defend- 
ants and the creditors of Hai^ 0. Kneedler: 

*' Memorandum of Agreement, made this 24th day 
of October, A. D. 1919, by and between the parties whose 
rames are hereunto attached, all being creditors of Harr^ 
0. Kneedler of the Borough of Pen Argyl, County of 
Northampton and State of Pennsylvania. 

Witnesseth: That for and in consideration of the 
promises df each and every party whose name is here- 
unto attached, and the further payment of the sum of 
one ($1) dollar, the receipt of which is hereby acknowl- 
edged, we the undersigned creditors of Harry 0. Kneed- 
ler as aforesaid hereby agree to grant a period of six 
months on the money now due us, subject, however to 
the following conditions: 

(1) That the business of the said debtor be re-or- 
ganized in the form of a corporation under the laws of 
the state of Pennsylvania; that said corporation be com- 
posed of the following): Harry 0. Kneedler, Isaiah Mar- 
tin, Esq., and Arthur L. Reese, Esq., all of the Borough 
df Pen Argyl, Pennsylvania, and Georgia W. Schmoyer 
and Milton J. Diehl, of the Borough of Alburtis, County 
of Lehigh, State of Pennsylvania. 

(2) That the said corporation take over and run 
the business of the said Harry 0. Kneedler, formerlv 
conducted under the name and style of H. 0. Kneedler *s 
Department Store. 

(3) That the said corporation shall gr'adually pay 
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off all the debts now agaiBst the said H. 0. Kneedler's 
Depa^rtment Store, on a pro rata basis. 

(4) That the said corporation restotek the store and 
place same on a good paying basis, having the necessary 
merchandise therein to meet the ordinary demands of the 
trade. 

(5) That none of the creditors whose names art 
hereunto aflfixed, shall take any steps looking toward the 
enforced collection of their claim unless said corporation 
shall first give them notification that they shall make the 
necessary arrangements to protect themselves; said 
period being for the six months as above set forth. 

In witness whereo'f, we have hereunto set our hands 
and seals the day and date aforesaid. 

(S) Young, Smith, Field Company, 

by John K. Wilson. 
(S) Miller Bain, Beyer & Co. 
by Chas. H. Wolf. 
(S) Ellanor Waist Co. 

by E. M. Roeb. 
(S) Honest Shoe Mfg. Co. 

by B. Frank Nickum, Prop. 
(S) Empire Cloak Co. 

by H. Pohl.^' 
That on March 10, 1920, a corporation foirmed under 
the terms of the agreement, was adjudged a bankrupt; 
thereafter, this suit was brought to recover the sum of 
$457.73 with interest from October^ 8, 1919. The affi- 
davit of defence does not deny the facts, but denies the 
liability in that the memorandum of agreement of Octo- 
ber 24, 1919, it is claimed, operated as a release. The 
agjreoment of February 1, 1919, is very explicit in its 
terms, and it is not denied that the goods sold to Kneed- 
ler are not covered by its terms. The liability o*f the de- 
fendants is clearly fixed and determined. Did then the 
agreement of Octobei* 24, 1919, change the status of the 
parties, or was the liability increased under the agree- 
ment of February 1, 1919? An examination of the agree- 
ment of October 24, 1919, reveals the fact that the sujre- 
t^'es in the agreement of February 1, 1919, were parties 
th'^r^t'ov had agreed to fortn a partnership to carry op 
the business, and gradually pay off the debts of Kneed- 
ler, provided the creditors of Kneedleo* would grant him 
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an extension of six months, which was done. This fact 
did not change the status of the parties, nor the liability; 
it only postponed the day of reckoning. The memoran 
dum o^f agreement nowhere provides that plaintiffs or 
creditors of Kneedler, released the deifendants from their 
surtyship, nof can it be said that such was the legal ef- 
fect of the arrangements made. The prinjcipal and the 
defendants, the sureties, acquiesced in the arrangiements 
made, in fact, were of the parties to carry out the same, 
and could not now repudiate the agreement, nor the con- 
sequences that follow T Van. Home to use of Assignees of 
Delamater & Co., Appellant, v. Dick, 151 Pa. St., page 
341-344; Peter Slicker v. Lambert Schuchert, Appellant, 
179 Pa. St. page 401 ; National Building and Savings As- 
sociation No. 3, Appellant, v. Cornelius H. Fink, et al., 
182 Pa. St., page 52-58; Fidelity and Deposit Company 
of Maryland v. Phillips, Appellant, 235 Pa. St., page 
469-476, are authorities for the proposition relative to 
the discharge of sureties from their »obligations, where 
the terms of the original contract ajre modified or chang- 
ed by the consent of the sureties. We are not iconvinc- 
ed the status of the sureties was affected by the agree- 
ment of October 24, 1919, so as to release them from lia- 
bility. The liability on the agreement of February 1st 
is limited to five hundred dollars; nowhere in the agree- 
ment is the liability of the individual suirety limited as 
to a proportionate amount of the total liability. The 
agreement on its face fixes the liability at $500.00. Tlie 
apportionment of the liability of the defendants as be- 
tween themselves, does not affect the riiglht of plaintiff 
to recover the amount of the joint obligation. 

Now January 17, 1921. Rule for judgment made ab- 
solute. 



EALER ET AT., v. JONES. 

Egu ify — Ru les — Parties . 

A bill in equity seeking to restrain a defendant from erecting a 
coal dump, together with a coal conveyer, will be dismissed where (1) 
an amendment to the bill, exceeding one hundred consecutive words, 
was filed but not printed: (2) where the bill remained unprinted up to 
the time of hearing; and (3) where all the parties in interest where 
not made parties to the bin. 
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The plaintiffs ai^ or where the husbands of the owners of the 
titles of the properties they occupied. One of the owners had died 
prior to the filing of the bill, intestate, leaving other heirs besides the 
husband. All of the real owners were not made parties to the bill. 

In the Court of Common Pleas of Lehigh Comity. No. 
1 June term, 1920, in Equity. Thomas Ealer and Thomas 
Sell V. J. Harry Jones. Bill in Equity. Bill dismissed 
without prejudice. 

Dallas Dillinger, Jr., (for Plaintiffs. 
Aubrey, Stelokel & Senger, for Delfendant. 

Henninger, J. Feb. 21, 1921. 

FINDINGS OF FACTS. 

The plaintiffs, Thomas Ealer and Thomas Sell, filed 
their bill in equity against J. Hairy Jones, the defendant, 
on the 19th day of April, 1920, that they and each of them 
are o»wners of respective premises situated on the south 
side of Gordon Street, between Twelfth and Thirteenth 
Street, in the City of AUentown, County of Lehigh, and 
State of Pennsylvania, and that each of said complain- 
ants occupy said premises together with their families. 

The bill of complaint further alleges that the de- 
fendant, J. Harry Jones, is about to erect upon the prem- 
ises situate at the Northeast comer df Thirteenth and 
Gordon Streets in said City of AUentown, Lehigh Coun- 
ty, Pennsylvania, a coal dump, together with a coal con- 
veyor; that the erection of the same, by reason of noise, 
dust and dirt, thrown and cast off from said coal con- 
veyor and coal dump would be a detriment to the value of 
residences in said vicinity, and a nuisanice and detriment 
to the comfort and health of the respective residents in 
said vicinity. 

The prayer of the complainants was that the said 
J. Harry Jones be .restrained, preliminary to hearing and 
finally thereafter, from maintaining or erecting a coal 
yard, coal dump or coal conveyor upon the premises sit- 
uate at the Northeast comer of Thirteenth and Gordon 
Streets. 

A preliminary injunction was granted by the Court 
on the .^aid 19th day of April 1920, at the time of the 
filing of the bill of complaint and a hearing of the same 
was fixed by the court on the 24th day oT April, 1920. On 
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April 20th, 1920, on the application of Aubrey, Steckel 
& Senger, attorneys of the defendants, alleging that no 
supporting affidavits had been presented at or before the 
time of the granting of the said preliminary injunction, 
the court entered the following order and deteree: 

**And now, April 20th, 1920, for reasons stated 
within the preliminary injunction granted in this pro- 
ceeding is dissolved. By the Court, 

CLINTON A. GROMAN, P. J. 
At Chambers,'' 

The bill of complaint was not printed at the time of 
the filing of the same. There was attached to the bill of 
complaint, a certificate of the attorney for the complain- 
ants that there Was not sufficient time to print the same. 
There was no certificate by the counsel that his clients 
by reason of poverty were unable to pay for the same. 

On the 20th day of May, 1920, the plaintiffs, Thomas 
Ealer and Thomas Sell, presented their i)etitian to the 
court for an allowance to amend their bUl of complaint 
filed in the equity proceedings alleging and averring 
that the premises of the plaintiffs and of the defendant 
were sold subject to building restrictions. The amend- 
ments asked for to be added to the bill of complaint ex- 
ceed one hundred consecutive words. 

Neither the bill of complaint nor the amendments 
were printed by the complainants and they remained 
unprinted at the time of the hearing of this proceeding 
before the court. 

n. 

At the final hearinjg of the case before the court, 
Thomas Sell, complainant, was called as a witness and 
testified as follows: 

**Q. Mr. Sell you live where? 

A. 12401/2 Gordon Street. 

Q. You have lived there for how long? 

A. Six years in November, I think. 

Q. You are the hu.sband of Ada B. Sell? 

A. Yes, sir.'' 

There is an admission on the record made between 
the counsel df the complainants and the defendant that 
Ada B. Sell became the owner of premises No. 1240^/^ 
Gordon Street by deed dated September 4, 1015, record- 
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ed in deed book Vol. 289, page 181, wherein Elizabeth M. 
Peters is the grantor. 

Thomafi Elaler, the other complainant, was ioalled 
as a witness and he testified as follo»ws: 

**Q. Where do you livet 

A. No. 1250 Gordon Street. 

Q. No. 1250 Gordon Street is how close to Thirteenth 
and Gordon Streets! 

A. There is one door, the second door from Thir- 
teenth and Gordon. 

Q. That is the Southeast Comert 

A. Yes, sir. 

Q. The title to No. 1250 Gordon Street is in Minnie 
Ealert 

A. Yes, sir. 

Q. Who was Minnie Ealer so far as you are con- 
cerned? 

A. My wife. 

Q. She died t 

A. Yes, she died a little over a year ago. 

Q. Your wife died without a will 

A. Yes, sir. 

Q. How long have vou lived at No. 1250 Gordon 
Street? 

A. Ten years as near as I can say. 

Q. Your wife purchased from Edwin G. Ti'exlert 

A. Yes, sir. 

The plaintiff then j^f erred the court to a deed from 
Edwin G. Trexler to Minnie Ealer recorded in deed book 
Vol. 213, page 176. 

FINDINGS OF LAW. 

First. The 14th Rule of Equity Practice of Penn- 
sylvania as revised and amended by the Judiciary in 
1911 provides as follows: 

**Rule 14. All bills, and subsequent pleadings in- 
cluding amendments exceeding one hundred consecu,tive 
words, shall be printed on white sized paper of a con- 
venient size. Amendments shall be printed on one side 
only of the paper. Each party appearing by separate 
counsel shall be entitled to ten wpiea of all such plead- 
ings. The amount paid for printing shall be allowed as 
costs of the cause. This rule shall not apply where coun- 
sel shall certify that his client by reason of i>overty, is 
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unable to pay for the same * * ♦ ♦ . The prothono- 
tarjr shall not permit any such unplinted pleadings to be 
filed, saving with such a certificate and saving also bills 
for injunction where counsel shall certify that there has 
not been time to print the same. And such injunction 
bills shall be withdrawn and deemed finally dismissed as 
of course, unless within twenty days after filing the same 
printed copies are filed and served." 

On this qu.estion the appellate court in the case of 
Cooke V. Telelgraph Co. 21 Pa. Sup. Ct. 43 Porter W. R. 
Justice rendering the opinion decides as follows: 

"The equity rules adopted by the Supreme Court, 
under the direction and by the authority of the act of th^* 
legisature, have all the 'foTce and effect of a positive 
statute. The prothonotary ought not, in the absence of 
the proper certificate, to have J3ermitted the unprinted 
petition to be filed, but he may have been misled by the 
fact that the petition did not upo'n its face purport to bo 
a bill in equity." 

See also Cassidy v. Knapp 167 Pa. 305 in relation to 
the enforcement of the equity rules. 

Second. The biL of complaint and as amended is 
defective and insufficient for want of parties. The 
premises mentioned in the bill and amendment are not 
owned by the plaintiffffs or either of them. The tith to 
them is in their wives. The wife of one of the plaintiffs 
is deceased, who died without a will. The testimony does 
not disclose what heirs survived her. It is alleged and 
averred that the erection of the coal dump by the de- 
fendant would be a detriment to the value of the prem 
ises. A decision and decree of the court would not bat 
the wilfe of Thomas Sell, one of the plaintiffs, nor the 
heirs of Minnie Ealer, the deceased wife of the other 
plaintiff, from instituting and maintaining proceedings 
at law or equity for the same cause of action. 

That all parties having any interest in proceedings 
in equity must be made parties tc the proceedings either 
as plaintiffs or defendants has been decided by numerous 
authorities. We will refer to a few of them. 

In the case of Gloninger et al. v. Hazard et al. 42 Pa. 
389 Woodward J. delivering the opin^'on of the court says: 

**Now, the first observation to be made upon a case 
so pre^ento'^ ^'s, that one df the parties interested in the 
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question to be decided is not before us. Manifestly, Haz- 
ard and Earb have no interest in these questions. They 
make no claim to Hassinger's third part of the land. To 
them it is all ome whether that interest passed under the 
voluntary assignment, under the pro^ceedings on bank- 
ruptcy. Off under the sheriff's sale of 1850. But there is 
a party somewhere, who is directly interested in the ques- 
tion, and that party is not in Coml, and has no notice of 
the present proceeding^. The questions presented for de- 
cision are nice and difficult, but our decision of them, 
ivithout all the parties in interest before us, would be 
mere brutum fuJmen. Wherefore, then should they be 
<lecided? What decency or Justice would there be in de- 
ciding a party's cause before he had been summoned to 
a hearing? The creditors of Hassinger, either the releasing 
creditors under the voluntary assignment, or the general 
creditors under the proceedings in bankruptcy, are most 
likely the party. K there is no existing assignee to rep- 
resent them, one may be raised up. And when they, by a 
new assignee, or some other representative, appear, to 
contest the title of Gloninger's alienees, it will be soon 
enough to <?onsider the question now prematurely present- 
ed. If we should decree a payment to the plaintiffs of the 
money which the defendants admit to be in bond, I can- 
not see how it would protect the defendants against the 
future suit of whoever may legally represent the creditoirs 
of Hassinlger * * * * * . Li a word, we are called 
on to decide mere abstract questions, instead a concrete 
case between appropriate parties. Every consideration 
of what is due to ourselves, as well as to the parties, for- 
bids us to entertain such a case." 

In the case of Schall v. Schoeneo* 1 Woodward Re- 
poirt 200 Woodward P. J. delivering the opinion of the 
coujt states the law as follows: 

** With the flexible forms of a Court of Equity, there 
is no reason why the name of the party in interest should 
not, in some way, be pla/ced upon the record. 'The gen- 
eral rule requires all persons interested in, or to be af- 
fected by, any demand, to be parties to the suit' Leigh 
V. Thomas 3 Ves. 312. * All persons materially interested 
in the subject matter of a bill, either as plaintiffs or de- 
fendants, ought to be made parties to the suit, however 
numerous they may be. The reason is that the court may 
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be enabled to make a complete decree between the parties, 
may prevent f utnre litigation by taking away the neces- 
sity for a multiplicity of suits, and may make it perfect- 
ly certain that no injustice shall be done either to the par- 
ties before the court, or to the interests of others, by a 
decree that may be grounded upon a partial view only of 
the merits' West v. RandaU 2 Mason's E. 181; 1 Foub Eq. 
(Laussat's Ed.) p. 222. If the want of proper parties 
appears on the face of the bill, it may be taken advantage 
of by plea or answer. 1 Story Eq. Section 242. K the de- 
fendant, in his answer, suggests the want of proper par- 
ties, the plaintiff may set the cause down 'for argument 
upon that objection only; but if he does not do this and 
proceeds to a hearing notwithstanding the objection, he 
will not, if the objection shall then be allowed, be entitled 
as of course to* an order for liberty to amend his bill by 
adding parties; but the court, if it think fit, may, dismiss 
the bill. Equity Rules No. 1. The difficulty in the pres- 
ent case is illustrated by the obvious consideration that if 
the parties were reversed, and this was a suit by Schoen- 
er against SchoU upon the very contract in controversy, 
and the record disclosed the interest of the assignee, the 
court would not move one step until Hollenbach should 
be made a party to the suit. 

**The bill is dismissed at the plaintiff's costs." 

In the case of Hartley v. Lanjg-Kamp & Elder 243 
Pa. 550 Mestrezat J. delivering the opinion of the cowrt 
de*cides: 

**It is a settled rule of equity Jurisprudence that as 
the absence of an indispensable party goes to the juris- 
diction of the court, an objection to the proceeding on 
that ground may be raised at any time during the hear- 
ing or on appeal from the decree of the trial court. The 
court may, -otf its own motion, for the like reason, raise 
and pass upon the objection, and if the ground of wtant 
of jurisdiction be not removed by bringing the proper 
parties on the record as parties to the proceedings the 
chancellor may dismiss the bilL" 

In the icase of Findley v. Warren 244 Pa. 64 Justice 
Mestrezat in an opinion decides: 

**We aire of opinion that this decree should be va- 
cated and the case be remanded that all the parties in in- 
t'^rept may be made parties to the proceeding. The bill 
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was filed by three of five remaindermen to restrain the 
defendants f i^om the further taking of oil from the prem- 
ises, for discovery as to the quantity of*lhe oil taken by 
defendants, and for an accounting ^or the damages done 
to the interests of the plaintiffs. The premises were de- 
vised to the son of the testator for life with remainder 
to the sooi's five children. The life tenant leased the 
premises to the other defendants for oil purposes, and 
the oil was mined and removed under this lease. The 
learned court below in disposing of the case and enter- 
ing a decree against the defendants fotmd as a fact that 
the two remaindearoen not joining in the proceedings 
^recognized the existence of the lease made by their falJb- 
er' and as a conclusion of law they ratified the a)ction of 
the life tenant in leasing the premises. The plaintiffs 
have assigned this action of the court for error. From 
his opinion, it appears that the learned chancellor re- 
garded these findings as material to a proper disposition 
of the issues raised by the pleadings, and while it must 
be conceded that they would not affect the rights or in- 
terest of the two remaindermen not parties to the suit, 
yet the rights of the parties to this proceeding shooild not 
be adjudicated on such findings unless all parties in in- 
terest are bound by them. In an action by the two re- 
maindermen the record in this suit would not conclude 
them from showing that they neither recognized nor rati- 
fied the action of their father in leasing the premises to 
the other defendants, and if the suit resulted in a decree 
for the plaintiffs, the record in the two cases would dis- 
close contradictory findings of facts on which decrees were 
entered. Whether any or all of the remaindermen recog- 
nized, approved or ratified the lease made by the life ten- 
ant dr^es, in the opinion of the court, affect the defendants* 
liability to the plaintiffs in this bill, and if the question is 
to be determined it is apparent that all parties in interest 
should be plaintiffs or defendants to the proceedings.*' 
CONCT^USION. 
The complainants in this proceeding by the amend- 
ed bill and the testimony and proofs offered at the hearing 
insist that by reason of the buildings restrictions in the 
title to the premises of Ada B. Sell and Minnie Ekler, as 
well as of the title of the defendant to his premises, the 
defendant, J. Harry Jones should be restrained from 



Digitized by 



Google 



188 EAUER ET AL. v. JONES. 

maintaining any coal yard, dump or conveyor and from 
erecting the same. The court, for want of proper and in- 
dispensable parties to this procedings does not decide 
that question. The decision would be futile and the deci- 
sion of a moot question. It would have no binding eflfect 
upon the parties who are seized of the title to the premises. 
For this reason the coujrt has not considered nor answer- 
ed the request for findings of fact and of law submitted to 
it by the plaintiffs and the defendant. 

The court has found the facts and law upon the mat- 
ter on which this proceeding is disposed of. 
DECREE OF THE COURT. 
And now, FehtajBLTj 21, 1921, the bill is dismissed at 
plaintiff's costs; but without prejudice to the rights of 
the parties in any action or proceedings together with the 
joinder of other parties. 



COLT CO. V. DUNN. 

Sai^s — Rescission — Agency — Order Given to Solicitor — Revo- 
cation of Unaccepted Offer. 

An order for the purchase of sroods delivered to a solicitor may be 
revoked by timely notice to the solicitor so long as the offer remains 
yrlth him uncommunicated to his principal. 

Where a written order for a ligrhtlngr plant was delivered to plain- 
tiff's local aerent by the defendant, who, immediately thereafter, on dis- 
covering: that he had misapprehended the terms of the order, declared it 
withdrawn and demanded its return, the cancellation was complete. 

That the agrent refused to return the order and thereafter forward- 
ed It to his principal, are matters for which he who has properly ex- 
ercised his rigrht of revocation cannot be held responsible. 

Motion for judgment sec. reg. In the Court of Com- 
mon Pleas of Wayne Cou^ity. No. 193, June Term, 1920. 

M. J. Hanlan, for Plaintiff. 
C. A. McCarty, for Defendant. 

Newcomb, J., 45th Jud. Dist., Specially Presiding, 
March 21, 1921. Suit is brought for the price of a light- 
ing plant upon the terms of an order in writing dated at 
Waymart, this county, October 30th, and formally ac- 
cepted, in manner stated below by plaintiff at its office in 
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New York City, November 2, 1918. 

Defense is taken on the merits and the issue now is 
on the suff'-Ciiency of the answer. 

The due execution of the order is not denied by de- 
fendant; neither is it denied that it was delivered at the 
srrce time to plaintiff's local agent with whom the trans- 
ncticn was had. By its express terms it could operate only 
as an offer to purchase i)ending acceptance by plaintiff, 
to be evidenced by the signature of one of its officers. 
Hence, in the meantime, like any other offer, it was oi)en 
to withdrawal at defendant's pleasure; and that is what 
happened according to his pleading now in question. 

On the face of his averments, while he and the agent 
wore still togethw and immediately after the order had 
been pocketed by the agent, it developed that he had mis- 
apprehended the terms of the order in a certain material 
particular, and thereupon he declared the offer with- 
drawn and requested that the writing be returned. This 
the agent declined to do. Evidently he sent it forward, 
as in due coui^e the goods were shipped and the shipment 
arrived at Waymart consigned to defendant, whose re- 
fu.sal to accept delivery brought on the suit. 

It may be assumed that the agent did not advise his 
principal otf* the alleged cancellation, and therefore plain- 
tiff is free from any imputation of bad faith in the prem- 
ises. The pinch of the case lies back of its receipt of the 
order. 

Foir present purposes the averment of cancellation in 
manner and form as pleaded must be taken as true. Hence 
the pivotal question upon which the motion turns is 
whether notice to the agent at that moment was notice 
to the plaintiff company that the offer was withdrawn; 
and one can think of no good reason why it should not be 
so. 

The order provides, in effect, that **upon such ac- 
ceptance'' all and singular the terms of the agreement 
shall be menged therein and it shall form the sole and 
exclusive evidence of the contract between the parties, 
incapable of any modification by any agent save as he 
may have been authorized by the principal in writing. 

The contest at bar was waged around this clause of 
the writing, and stress was laid by the learned counsel 
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'h)T plaintiff upon several eases entirely pertinent to his 
conception of the issue, of which the following may be 
referred to as examples: Mfg. Co. v. Blaney, 61 Pa. Super. 
Ct., 379; Acetylene Co. v. Hastings, 71 lb., 178; Bidgeway, 
etc., Co. V. Cement Co., 221 Pa., 160. 

The doctrine of these cases woujd be decisive in his 
favor if in point; but it is believed they^Hre not. 

One must avoid confusing the present situation with 
that which was intended to be created by operation of the 
proposed oontr^t. The cases relied upon by counsel 
speak of the relations of the parties as determined by ac- 
ceptance of the purchaser's offer. The vulnerable point 
in his argument, therefore, is that it begs the true ques- 
tion that is to say, it assumes that the acceptance of the 
offer here had been effective, whereas that is the very 
thing put in issue by the pleadings. 

What was the effect of notice to the agent of the 
purchaser's revocation? 

The agent had authority to solicit and obtain the or- 
der. That he represented the plaintiff for that purpose 
cannot be questioned. The presence of this suit is con- 
clusive on that point. Hence, pro hac vice, the parties 
must be deemed to have stood face to face at Waynart, 
the one in his proper person; the other in that of his duly 
appointed representative. 

The qu.estion is not then as to the authority of an 
agent to cancel. The issue is not one of cancellation by 
mutual agreement. It requires no consent of the one 
party to enable the other to revoke an unaccepted offer. 
That is a personal right inherent in the nature of the 
transaction. To hold that the withdrawal pleaded here 
was ineffective because not oommunicated to the princi- 
pal would be to put the stream above its source; the crea- 
ture above its creator. The principal could not give its 
agent a power to abridge a purchaser's rights which it 
did not itself have. Had the plaintiff company been 
present and solicited the order by its corporate officers, 
it would have been at the mercy of defendant, so to speak, 
had he seen fit to change his mind pending the offer. If 
plaintiff chooses to solicit orders by han<J df an agent it 
must reckon with the liability of a purchaser to revoke by 
timely notice to the solicitor so long as the offer reniains 
with him uncommunciated to the principal. This is so 



Digitized by 



Google 



COLT 00. V. DUNN. 191 

for the simple reason that, pro tanto, as regards the pur- 
chaser, the solicitor stands as vice-principal. 

If the agent conceals the fact of revocation and the 
principal is imposed i^pon to his cost by an order which he 
had no right to send in, that is a matter betwieen the par- 
tics to the deception, for which he who has exercised his 
right of revocation cannot be held responsible. 

It is believed the facts pleaded constitute a prima 
facde defense to the action. The exceptions are accord- 
ingly dismissed, the motion is denied and the rule for 
judgment discharged. 



JORDAN V. M^HUOH. 

Infants — Express Contract of Father. 

Where the plaintifT submits his case aflrainst a father of a minor* 
on an express contract of the father, the plaintiff cannot complain be- 
cause he might have submitted the case on an implied contract of a 
rather to furnish medical aid to his son. 

In the Court of Common Pleas of Lehigh County. 
Harry D. Jordan v. John McHugh. Appeal from Justice. 

John L. Cutshall and Dallas Dillinger, Jr., for Plain- 
tiff. 

Dewalt & Heydt, for Defendant. 

Henninger, J., April 5, 1920: The jury in this case, 
under the charge of the court, irendered a verdict in favor 
of the defendant. The case was an i^peal, by the defends 
ant, from the judgment of a justice of lie peace and was 
tried without any pleadings except such as is provided for 
by the Rules of Coujt in force in Lehigh County. That 
rule provides as follows: 

** Section 2 — In appeals from judgments of Justices 
of the Peace no declaration shall be required, but the 
Prothonotary shall enter a plea of nil debet to the trans- 
cript and put the cause at issue; and on the trial the 
merits on both sides shall be heard without regard to the 
fbrm of the action. '^ 

There being no pleadings other than the transcript 
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on appeal of the Justice of the Peace filed in the case and 
the plea of nil debet entered by the Prothonotary, the 
court submitted the case to the jury on the theory of the 
plaintiff as testified to by him. In his testimony the 
plaintiff stated that after he had commenced treating 
Joseph McHugh, a minor son of the defendant, for a 
venereal disease, he was not satisfied in relation to the 
payment for his services; and that he told Joseph Mc- 
Hugh that he wanted to see his father John McHuigh, the 
defendant, so that he would be sure that the father would 
pay him for the medical service, medicines and attend- 
ances rendered. And the plaintiff further testified that 
he had a conversation afterwards with the defendant dur- 
ing the time df the treatment of Joseph McHugh, his son, 
in which conversation, John McHu^h, the defendant, 
said: "You keep my son and I will take care of the bill.*' 
Upon this theory of the case of the plaintiff, the same 
was submitted by the court to the jury. It was no longer 
a question, on this theory of the case of the plaintiff, as 
to whether the defendant, as father of Joseph McHuQ:h, 
his minor son, was impliedly liable for medical services 
and medicines furnished to him by the plaintiff. The plain- 
tiff in his testimony alleged that an express contract had 
been entered into between himself and the defendant for 
the services rendered and to be .rendered to Joseph Mc- 
Hugh, minor son df the defendant. The plaintiff could 
not ask the court to present his case on alternate theories. 
The plaintiff could not ask the court to present the case 
to the jury on the theory of an express contract, and if 
that failed, then to present it on the theory that the pla'n- 
tiff was entitled to recover from the defendant on a con- 
tract implied for services rendered to the minor son, not 
emancipated. The testimony as to the relation between 
John McHugh, the defendant, and Joseph McHugh, his 
minor son, was admitted in evidence and submitted to 
the jury for its consideration in the case. It was relev- 
ant as testimony in the case on the theory of the plaintiff 
and his testimony that the defendant had made himself 
liable by an express contract to pay him for the medical 
services rendered and to be rendered to his minor son. 

The following extract from the charge of the court to 
the jury is pertinent to the reasons filed for a new trial, 
to wit: 
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'*I will say there are two sorts of agreements, what 
the. lawyer calls an express agreement and an implied 
agreement. In this case I charge yon that you, have noth- 
ing to do with an implied agreement. An implied agree- 
ment is where a person makes himself liable nort by words 
or by writing but where he becomes liable by reason of 
a construction of the law. You have to do in this case 
with an express contract, an express contract may be of 
different kinds. We have them in writing under seal, 
we have writings, or written contracts which are not un- 
iler seal and we have oral contracts. Now, in this case, 
you will have to determine as to whether there was an 
•xpress contract here, an oral contract, that is, a contract 
by woj'ds between these parties. There is some dispute 
Intween the parties as to dates. Well, that I will alto- 
gether submit td you, because you are to determine the 
facts. Dr. Jordan testified that on July 15, 1915, after 
having treated Joseph McHugh, the son of the defendant, 
for a venereal disease, I think since July 2nd, he met John 
McHugh, or John McHugh met him at his office on July 
]I5, 1915. That is the date which the plaintiff here fixes, 
the time when this oral contract was to have been made 
by John McHugh, and upon which he relies. It is for you, 
to remember what was said on that occasion, and the 
vital Question for you to determine after taking the con- 
struction of the law wjiich I have given you, is: What 
was that conversation that led to an oral contract, or led 
to no contract? What was that conversation? Was it a 
contra«c;t or was it no contract? Mr. Jordan says that 
John McHugh on that occasion told him, after he had 
explained to him the condition of his son and the serious- 
ness of this venereal disease, **You keep my son and I 
will take care of the bill." Now, if that language was 
uged by John McHugh in that way that would amount to 
a contract to nay the hill. Do you believe Dr. Jordan 
when he testifies to that? The defendant and his son, 
Joseph, say, and here is where I say there is a question 
about the dates which you will have to determine, — that 
they saw Dr. Jordan not on the 15th of July but that 
they saw Dr. Jordan on a certain date which they fix in 
relation to a certain matter which was the first Monday 
of Jujv of 1915, in the evening at his office. Now, it is 
fo^ yon to determine as to when this alleged conversa- 
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tian took place and where this alleged contract is alleg- 
ed to have been made, on what date that conversation 
took place, if there was such a conversation. Well, the 
defendant, Joiin McHagh, says that he met Dr. Jordan, 
bat he denies that he made any contract to pay the bill 
for the treatment of his son, Joseph, for a venereal di- 
sease. He says, if I recall his testimony, and it is for 
yon to recall what the testimony was, '*I have seven 
other children and I wil not pay any bills for my chil- 
dren for a disease df this kind, or this kind of a bill." 
Yon will recall what was said by the defendant as well 
as yon recall what was said by the plaintiff in irelation 
to this conversation.^' 

In submitting the case to the jnry on the theory as 
expressed in the charge npon the evidence submitted, 
the court is of the opinion that it committed no error. 
The jury found a verdict in favor of the defendant. The 
findings of facts were fear the jury and the court is not 
inclined to disturb or reverse its findings. 
DECREE OF THE COUKT. 

And now, April 5th, 1920, the reasons foo* a new trial 
are overruled and the rule for a new trial is dismissed, 
and judgment is directed to be entered on the verdict in 
favor of the defendant and against the plaintiff on pay- 
ment (k the jujry fee. 



GRAHAM V. GRAHAM. 
Divorce — Prior Marriage — AnnuUmeni of Marriage, 

The Court will decree an annulment of marriage where the re- 
spondent was married prior to her marriage with petitioner, said mar- 
riage not having been annulled by death or divorce, where the weight 
of the testimony shows that petitioner was an Innocent party, even 
though he was not very diligent in finding out the position and cluur- 
acter of respondent. 

In the Court of Common Pleas of Lehigh County. 
Graham v. Graham. Petition for Annulment of Mar- 
riage. Decree of Annulment entered. 

Butz & Rupp, for Libellant. 
M. P. Schantz, the Master. 



Digitized by 



Google 



(JRAHAM V. GRAHAM. 195 



Henninger, J., July 12, 1920. The Libellant, Robert 
(Traham, brought this proceeding against Marjorie Mae 
Oraham, the respondent, toi annul his marriage contract 
entered into by him with her. This ptroceedin^ was 
brought under the Act of Assembly of Pennsylvama, en- 
titled '* An Act relating to Void Marriages/' approved 
the 14th day of April, A. D. 1859, Pamphlet Laws P. L. 
(i47. The said act provides as follows: 

That in all cases where a supposed or alleged mar- 
riage shall have been contracted, which is absolutely void, 
by reason of one of the parties thereto having a husband 
or wife living at the time, the courts of the idommon pleas 
shall have power to decree the said supposed or alleged 
marriage to be null and void, upon the application of an 
innocent or injured party, and the juri^iiction shsdl be 
exercised and proceedings conducted according to the 
principles and forms which are or shall be prescribed by 
law for cases of divorce from the bond of matrimony. '' 

From the testimony in the case we find that the 
.respondent, Majorie Mae Graham, was married to Jacob 
Moses on February 8, 1908; that she contracted a mar- 
riage, which is sought to be annulled, with Robert Gra- 
ham on the 16tli day of May, 1917, and that at the time of 
the said marriage of the respondent to the libellant, Mar- 
jorie Mae Graham, the respondent, was a married woman 
and that her former husband, Jacob Moses, was living 
and that she had not obtained a divorce from him. These 
facts were well known both by the respondent and her 
husband who were living in the City of Allentown, 
Pennsylvania. 

From the weight of the testimony, the fact can be 
foiund that Robert Graham, the libellant, at the time of 
the entering into the contract of marriage with the re- 
spondent, did not know that the respondent was a mar- 
ried woman and that in consequence he was an innocent 
and injured party. 

The respondent and her husband, Jacob Moses, re- 
sided in the City of Allentown as husband and wife from 
April or May of the year 1915 until they separated on 
December 16th, 1916. The marriage of the libellant with 
the respondent took place within six months thereafter. 
The <«ourt is satisfied with the mastered fourth finding 
of fact, as follows to wit: 
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**Forwrth — ^That from the evidence it is clearly seen 
that Robert Graham, the libellaat in the c€ise, is the in- 
nocent and injured party and is therefore entitled to the 
annullment of said marriage and the granting of the 
divorce.'* 

It is evident, however, from the testimony submit- 
ted in this proceedings, that Robert Giraham, the libel- 
lant, was not very diligent in finding out the position and 
character of the woman with whom he was entering into 
a marriagfe contract. 

DECREE OF THE COURT. 

And now, July 12, 1920, the couft decrees the mar- 
riage entered into between Robert Graham, the libel- 
lant and Marjorie Mae Graham, the respondent, on the 
16th day of May, A. D. 1917, null and void. 



CLAUSS V. CLAUSS. 
Divorce — Subpoena — Return Day — Act of April ii, i866y P. 
L, 6o6 — Act of April 22 y igo^, P, L. 2pj. 

A subpoena in divorce, grranted September 10, 1919, and made re- 
turnable the first Monday of December, 1919, was properly made re- 
turnable, as it could not have been made returnable the first Monday 
of October, less than thirty days intervening, nor the first Monday of 
November, for the reason that the October term be^nnlng on the 
first Monday extended over the first Monday of November. 

Under the special act of April 11, 1866, P. L. 606, all writs may 
be returnable on the first day of next term, or the first Monday of any 
intermediate month. 

Under the Act of April 22, 1905, P. L. 298, a subpoena may be re- 
turnable to the next or any subsequent quarterly or monthly return 
day. 

In the Court of Common Pleas of Lehigh County. 
Clauss V. Clauss. Divorce. Report of Master. Divorce 
granted. 

Ralph Schatz, for Libellant. 
Dallas Dillinger, Jr., Master. 

Henninger, J., July 12, 1920. In this application for 
a divorce, the master and examiner appointed by the 
court, recommends that a decree in divorce be entered, 
provided that the subpoena in divorce issued was prop- 
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erly made to a return-day. The libel was presented to 
the court on the tenth day of September A. D. 1919 and 
a subpoena was on the same day awarded by the court 
and was made returnable to the first Monday of Decem- 
ber A. D. 1919, and thei'eupon was duly served on the 
respondent. 

The 34th rule of couft of Lehigh County, section one 
inter alia, fixing the terms of court provides for one of 
the terms **0n the first Monday in October, to continue 
for five weeks. ' ^ 

The October term of court in the year 1919 com- 
menced on the 6th day of October for five weeks and con- 
tinued to a date after the first Monday in November of 
that year. The subpoena in this case could not have 
been made returnable to the October term for the reason 
that is was issued less than thirty days before that re- 
turn day. Nor could it have been made returnable to the 
First Monday of November for the reason that the term 
of October Court extended beyond the first Monday of 
November. Under these circumstances, it is the opin- 
ion of the court that the subpoena was properly made 
returnable to the first Monday in December. 

The special Act of Assembly entitled '*An Act to 
fix the return day of writs, in the third Judicial District" 
approved the 11th day of April A. D. 1866 P. L. 606, is 
still in force and the same provides as follows, to wit: 

**That in the Third Judicial District, composed of 
the counties of Lehigh and Northampton, all writs is- 
sued for the commencement of actions may be made re- 
turnable on the first day of next term, or on the first 
Monday of any intermediate month at the election of 
the party suing out the writ." 

. The <^ourt of Lehigh County has the power under 
an Act of Assembly to fix other monthly return days 
but this has not been done and for that reason the month- 
ly return days as fixed by the above special act of as- 
sembly remain iretum days in Lehigh County. The first 
section of an Act of Asembly entitled *'An Act provid- 
ing for the presentation of libels in divorce to the sev- 
eral courts of Common Pleas^ and awarding of sub- 
poenas thereon" approved the 22nd dav of April A. D. 
1905 P. L. 293 provides as follows: 
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^'That from and after the passage of this act, any 
libel in divorce may be presented to any conrt off Com- 
mon Pleas, or to a jndge thereof, at any time, in term 
time or in vacation, and a subpoena may be awarded 
thereon at the time of the presentation of said libel, 
without regard to any return day in court, which said 
subpoena may be made returnable to the next or any 
subsequent quarterly or monthly return day; provided 
the time to which it is made returnable be at least thirty 
days after the awarding of said suj^poena.'' 
DBCREIE OF THE COURT. 

And now, July 12, A. D. 1920, the decree in divorce 
is granted upon proclamation. 



COMMONWEALTH EX. RET^. v. DONMOYER. 

Justice of the Peace — Summary Conviction — Voluntary Pay- 
ment — Payment Under Protest — Certiorari. 

A voluntary payment of fine and costs, in a summary conviction, 
ends the case, and no certiorari lies to the Court of Common Pleas. 

A payment under protest, where there is no compulsion, actual, 
present, potential in inducing tlhat payment by force of process avail- 
able for instant seisure of person or property, is a voluntary pasrment. 

In the Court of Common Pleas of Lehigh County. 
Commonwealth of Pennsylvania, ex rel. v. Donmoyer. 
Certiorari proceedings qu£ished. 

Renoj & Friedman, for Plaintiffs. 
D. Dillinger, Jr., for Defandant. 

Henninger, J., November 15, A, D. 1920. On the 
10th day of June, 1920, the defendant presented a peti- 
tion to the court, praying for the allowance of a writ of 
certiorari on a summary conviction before Elwood L. 
Newhard, Esq., presiding: as committing magistrate of 
the City of AUentown. On the same day the court made 
the following order: 

**Now, June 21, 1920, upon consideration of the fore- 
going petition, it is directed that a writ of certiorari be 
issued in the above case and the same is hereby special- 
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ly allowed. Said Wirit to be returnable the 1st Monday 
of July, 1920. By the Court, 

CLINTON A. GROMAN.*' 

This petition and the order made thereon was filed 
in the prothonotary's office on June 21st, 1920, the order 
was thereupon issued by the prothonotary and service 
made thereof by the sheriff of Lehigh County on El- 
wood L. Newhard, Esq., on the 22nd day of June, 1920. 
No return was made by Elwood L. Newhard, Esq., to 
the said order, and no fujrther applications were made 
in the matter. On August 14th A. D. 1920, an answer 
was filed to the petition by Hon. Malcolm W. Gross, 
Mayor of the City of Allentowm, and with this statement 
of the record, the matter is presented to the court for its 
decision. 

The third paragraph of the de^fendant's petition 
for an allowance for a writ of <»ertiorari alleges and avers 
as folloAVs: 

**3. That at a hearing held before Elwood L. New- 
hard, An Aderman in and for the Thirteenth Ward of 
the City of AUentown, presiding over Mayor's Court in 
and for said City of Allentown, at 9.30 A. M. on June 
10, 1920, your petitioner was sentenced to pay a fine of 
fifty ($50.00) dollars and costs, in the sum of two ($2.00) 
doUaars, <m an alleged charge of disorderly conduct, 
which your petitioner paid under protest and a receipt 
taken from said City of Allentown for said fine and 
costs." 

As we view this case, under this statement of facts 
as alleged in said paragraph, the case was at an end 
and the granting of a certiorari served no useful pur- 
pose. We arrive at this opinion and conclusion of the 
law under the decision of the Supreme Court in the case 
of Comm. V. Gipner, 118 Pa. 379, Williams, J., in the 
opinion decides as follotws: 

^^But if it had been otherwise, the ease was at an end 
before the certiorari issu^ed, by the voluntary payment 
and satisfaction of the fine and costs; and the Common 
Pleas had no authority in the premises.'* 

The Superior Court foUofwed this decision in the 
case o!f Com. v. Tocum, 37 Pa. Sup. Ct. 237, Beaver, J., 
in the opinion states the law as follows: 
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^* Assuming, if we may, the regularity and suf- 
ficiency of the assignments of error, we are unable, upon 
such examination of the general questions raised as the 
record permits, to convict the court below of error in dis- 
posing of them, particularly in view of the fact that the 
defendant, having voluntarily paid the fine imposed by, 
and the costs incurred in, the proceedings before the 
justice of the peace, the court of common pleas had no 
jurisdiction in the premises. 

In Comth. v. ttipner, 118 Pa. 379, in a summary 
conviction for a violation of the Sunday laws, where the 
fine and costs had been voluntarily paid by the defend- 
ant, it was said by Mr. Justice Williams: *The fact that 
the evidence was sent up by the magistrate did not jus- 
tify the Common Pleas in an attempt at a re-trial of the 
case upon the merits, nor make it any part of the record. 
But if it had been otherwise the case was at an an end 
before the certiorari issued, by the voluntary pay- 
ment and satisfaction of the fine and costs, and the Com- 
mon Pleas had no authority in the premises.' 

This seeming to be the case here, the action of the 
court of Common Pleas in overruling the defendant's 
specifications of error and affirming the judgment of 
the justice of the peace, would seem to have been cor- 
rect.'* 

These decisions in the above cited cases of the ap- 
pellate courts was followed by the decisions of the low- 
er courts in the cases. Borough of South Bethlehem v. 
Weiland and Re iter, 11 North. 118; Jones v. Michalaski 
12 Schuylkill 109. In the cflase of Comm. v. Jackson 13 
Ju,stice Law Re. Wieand J. states the law as follows: 

**The re<M)rd of the magistrate states that *the de- 
fendant paid the fine and costs under protest.' This 
ends the case and there is nothing from which to ap- 
peal. Comm. V. Gipner 118 Pa. 379; Comm. v. Scott 28 
Pitts. L. J. 446; Comm. v. Banzoflf 8 Justice Rep. 56." 

A payment under protest where there is no compul- 
sion actual, present, potential in inducing that payment 
by force of process available for instant seizAire of per- 
son or property, is a voluntary payment. This princi- 
ple of law has been decided in the case of Peebles v. City 
of Pittsburgh 101 Pa. 304; Green J. delivering the opin- 
ion of the court, says: 
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**The foregoing extract expresses the whole law ap- 
plicable to this case. Where there is compulsion, actual, 
present, potential in inducing that payment by force of 
process available for instant seizure of person or proper- 
ty, and the demand is really illegal, then the party by 
Igdving notice of the illegality and of his involuntary 
payment can irecover back the money so paid in an action 
brought for that purpose. Where the payment is volun- 
tary, as in this case, a protest with notice of an intent 
to reclaim, is not siiflficient to sustain a recovery. The 
voluntary character of the payment still remains, not- 
withstanding the notice, and is fatal to the action. The 
element of coercion is essential to the right. Thus, in 
Dillon on Municipal Corporations, Section 940, one of 
the requisites to the right of recovery is thus described: 
*The payment by the plaintiff must have been made upon 
compulsion to prevent the immediate seizure of his goods 
or the arrest of the person, and not voluntarily. Unless 
these conditions concur, paying under protest will not 
give a right of recovery.** 

And now, November 15, A. D. 1920, the proceedings 
for a writ of ceortiorari in this case is herewith quash- 
ed at the costs of the defendant. 



CHRIST V. CHRIST. 
Divoru — Adultery — Evidence, 
FactA held suffiolent to prove adultery, in an action for divorce. 

In the Court of Common Pleas of Lehigh County. 
Christ V. Christ. In Divorce. Master ^s Report. Divorce 
granted. 

Richard lobst, for Libellant. 
Chas. H. Riegel Master. 

Henninger, J., July 12, 1920. The Libel in this pro- 
ceeding for divorce charges that the respondent com- 
mitted adulteoy with Hany G^anlner. The Master and 
Examiner reached the conclusion and foxmd as a fact 
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that the adultery on the part of the respondent was not 
fti^ciently proven and that the proceeding be dismi^- 
ed. 

To this finding and recommendation, the libellant 
filed exceptions- The court has carefully read and ooo- 
sideared the testimony produced before the Master and 
Rraminer. In the opinion of the court, the testimony 
establishes the fact that there was an intimacy between 
the respondent and Harry (Gardner which was far from 
what is desilgnated as platonic. Harry Gkurdner is a 
married man and the testimony is to the effect that they 
kissed each other and were out riding together in an 
automobile owned by Harry Gardner and returned to 
the garage where Harry Oardner kept his machine. This 
happened on many occasions when they took rides to- 
gether in the evening and came home to the garage as 
late as midnight. The testimony also establishes the 
fact that the respondent and Harry Gardner are living at 
the same place with the mother of the respondent at Cop- 
lay. The evidence shows that Harry Gardner is a mar- 
ried man but does not live with his wife. 

The court, without going into any further particu- 
lars, is convinced that the respondent has committed 
adultery and is living in adultery with Harry Gardner; 
and that for that reason the libellant is entitled to a de- 
cree in divorce. 

DECREE OF THE COURT. 

And now, July 12, A. D. 1920, the exceptions filed to 
the Master's report are sustained and a decree in divorce 
in the foregoing proceedings is granted upon proclama- 
tion. 



YOUNG V YOUNG. 

Divorce — Desertion— JusHficaMon — Affidavit to Libel. 

Rule as to the elements required to establish wilful and malicious 
desertion. 

Rule as to the reasonable cause which justifies a wife's desertion 
and abandonment of her husband. 

The substitution of "or" for ••and/* In affidavit to libel that the 
farts are true to the best of his knowledflre and belief, is immaterial. 
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In the Court of Common Pleas of Lehijgh County. 
Young V. Young. Divorce. Master's Report. Divorce 
Granted. 

Thomas F. Diefenderfer and James F. Henninger, 
for Libellant. 

James L. Schaadt and Calvin E. Arner, for Respond- 
ent. 

Groman, P. J., January 17, 1921. The libel in the 
proceeding charges desertion. A Master and Elxaminer 
was appointed, who recommended a decree, to which 
exceptions were filed by the respondent. 

The rule as to the elements required to establish 
wilful and malicious desertion, without any just or rea- 
sonable cause, is fully set forth in an opinion filed by this 
court in Hill v. Hill", No. 140 April Term, 1920, wherein 
we held that the burden of proving the desertion rests 
upon the libellant, and that it devolved on libellant to 
establish each and every statutory ingredient of the of- 
fence: — That is marriage; cessation or want of cohabi- 
tation; the intention of the respondent not to cohabit; 
want of consent to separation: absence df justification; 
and two years' continuous separation: Smith v. Smith, 
16 Pa. Sup. Ct. page 366; Ferree v. Ferree, 19 Pa. C. C. 
Reps, 67; Allen v. Allen, 18 Dist. Reps. 734; Hague v. 
Hague, 18 Dist. Reps. 735; Border v. Border, 21 Dist. 
Reps. 749; Huvett v. Huyett, 27 Dist. Reps. 101-109; Dean 
v. Dean, 28 Dist. Reps. 377. 

To jujRtify desertion and abandonment, Howe v. 
Howe, 16 Pa. Sup. Ct., page 193, holds that **the reason- 
able cause which justifies a wife's desertion and aban- 
donment of her husband must be such as would entitle 
her to a divorce, and that is defined by the statute itself 
to be such cruel and barbarous treatment as endangers 
her life, or which ofl^ers such indignities to her person 
as to render her condition intolerable and life burden- 
some.'' Sturgeon on Pennsylvania Law and Proceduire 
in Divorce, page 96, states the proposition as follows: 
**If the husband's conduct is so cruel towards his wife 
that she cannot live with him with safety to her health, 
or without peril to her life, and for such reason she 
leaves him, and abandons his home, she does thereby 
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not commit the crime of desertion. In su^h case she 
does not leave the husband or his home in consequence 
o!f any willingness on her part, but is compelled, by the 
cruelty of her husband, and a|g|ainst her own will, so to 
do. The desertion in such case is upon his part and 
not upon hers.'* 

An examination convinces us re^ondent has not 
placed herself within the rule justifying her leaving the 
domicile of her husband. From the testimony we fur- 
ther find libellant has established all the other elements 
of the rule; we are impelled to rest this matter upon the 
recommendation of the Master and Examiner who care- 
fully considered the evidence in this case. 

Another exception is to the form of the affidavit 
where the word **or" was su,bstituted for the word 
**and*' as found in the affidavit. We find the respondent 
was represented by counsel who entered his appearance 
after the service of the subpoena in divorce, and before 
the appointment of a Master and Examiner; that every 
step was contested, full hearings had; a slight investi- 
gation of our records shows practically all printed form? 
of libel used in this court, and, no doubt, in other courts 
of the state, have a similar affidavit. We hestitate to 
place the construction on the substitutod word contend- 
ed for by counsel for respondent; we arc not convinced 
that it would be necessarily fatal to the granting of a 
decree in divoirce, and, therefore, dismiss the exception. 

Now January 17, 1921, the exceptions to the recom- 
mendation of the Master, reconunending a decree in 
divorce, dismissed, and decree granted. 
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WEAVER V. LINSTROM. 
Justice of the Peace — Appeal — Affidavit — Bail — Sufficiency — 
Act of March ^5, /poj, P. L. 61, and May 29, 1907, P. L. 306, 

An appeal from a Justice of the peace will be stricken from the 
record. (1) where no affidavit appears that it was not taken for delay; 
and (2) where the bail taken is informal, with no siirety nor amount, 
and it is not stated whether it is for costs only, or for debt, interest 
and costs. 

In the Court of Common Pleas of Lehigh County. 
No. 114 April Term, 1920. John R. Weaver v. Miles 
Linstrom. Petition to revoke ordea: Quashing the Ap- 
peal and Striking same from Record. Appeal Quashed 
and Stricken from Record. 

Orrin E. Boyle, for Plaintiff. 
Horace W. Schantz, for Defendant. 

Henninger, J., January 3, 1921. In this proceeding, 
according^ to the transcript of the Justice, Judgment was 
entefred by the justice on February 14th, 1920, in favor 
of the plaintiff and against the defendant for the sum 
of twelve ($12) dollars and costs. The record of the 
justice does not show that the defendant appealed from 
this judgment. The only entry there is on the record of 
the justice, as shown by the transcript in relation to an 
appeal, is the following: **I took Miles Lindstrom's ver- 
bal bail as sufficient for this case because he owns real 
estate.'' 

The amount of bail thus verbally taken by the jus- 
tice is not stated; nor is it stated whether the bail was 
taken for the payment of the principal of the judgment 
and the costs or only for the costs that were likely to 
accrue. 

The record of the justice as certified to in the trans- 
cript does not show that the affidavit of appeal was made 
by the defendant as required by the act of March 25, 
1903, P. L. 61. Nor does the transcript show that the 
costs were paid by the defendant. The transcript of the 
justice intended for the transcript of appeal was filed by 
the defendant in the prothonotary's office olf the Court of 
Common Pleas of Lehigh County to the above number 
and term of the said court on March 3, 1920. 
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On the 5th day of May, A. D. 1920, upon petition 
of John R. Weaver, the plaintiff, setting forth the above 
facts in relation to the said appeal, the court granted a 
rule on the defendant to show cause why said appeal 
should not be quashed and stricken from the record. No 
answer was filed to this rule by the defendant and on 
June 21, 1920, on motion of the plaintiff, John R. AVeav- 
er, the court entered the following order or decree: ''It 
appearing that no answer was filed to the within rule, 
said appeal is quashed and stricken from the record as 
within prayed for. 

By the Court, 
CLINTON A. GROMAN, P. J." 

On July 12, 1920, the defendant presented his peti- 
tion to the court setting forth the granting of the afore- 
said rule and the entr>^ of the above order and decree of 
the court and further therein alleging inter alia as fol- 
lows, to wit: 

*'6. That the original petition of the said John R. 
AVeaver and the rule granted by your Honorable Court 
on May 5, 1920 did not designate or mention any date or 
time within which the said rule was to be returned or 
within which answer was to be made thereto. 

7. That your petitioner did not make his answer 
to the said rule; there having been no specific or awer- 
tainable date or time within which same was required to 
be filed by said rule oir by the Rules Regulating the 
Practice oif the Several Courts of Lehigh County in such 
cases made and provided. 

8. That your petitioner has a good and valid 
answer to make to the said rule granted bv your Honor- 
able Court on May 5, 1920." 

Upon presentation of this petition, the court, in ac- 
cordance with the prayer of the petitioner, entered the 
following order granting a rule on the plaintiff as fol- 
lows, to wit: 

**And now, July 12, 1920, the within petition having 
been presented in open court, a rule is granted on the 
plaintiff to show cause why the order of court quashine 
said appeal and striking same from the record should 
not be revoked and vacated and the defendant per- 
mitted to file his answer to the original rnje; as well as 
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to show cause why execution upon the judgment of the 
said justioe of the peace should not be stayed pending 
the determination of the issues involved ; said rules being 
made returnable fifteen (15) days after service thereof. 
By the Court, 
MILTON C. HENNINGER, A. L. J." 

To this rule the plaintiff, John R. Weaver, filed an 
answer on the 22nd day of July, 1920, alleging; therein 
as follows: 

**lst. That on May 5, 1920, the court granted a 
rule on the defendant to show cause why said appeal 
should not be quashed and stricken from the record. 

2nd. That service of said rule was accepted by Or- 
rin E. Boyle, Esquire, attorney for the defendant on Mav 
12, 1920. 

3rd. That no answer to said ruje has been filed to 
this day. 

4th. That on June 21, 1920 the court made the fol- 
lowing order, **It appearing that no answer was filed to 
the within .rule; rule absolute and said appeal is quash- 
ed and stricken from the record as within prayed for." 

5th. That forty days intervened between the time 
of the acceptance of said service by the defendant on 
Mav 12, 1920, and the entering of said order on June 21, 
192*0. 

6th. That all rules are returnable in said court five, 
ten, fifteen or at the maximum twenty days after ser- 
vice. 

7th. That the defendant bad ample t'me in which 
to file an ansAver to said rule if he had a defense. 

8th. That the defendant does not set forth the na- 
ture and ehara-cter of his answer to said rule. 

9th. That the defendant does not set forth any 
good and valid defense to said rule. 

10th. A copy of the answer of the defendant should 
have been attached to his petition of July 12, 1920. 

nth. That said rule should be dismissed." 

This matter is presented to the cou.rt for decision 
on the recojrd of the case. No depositions have heor\ fnl:- 
en and therefore the only questions the court can doo'do 
is what appears from the rocord. Tlie court is of the 
opinion that this appeal must be quashed and ptrir*ko>^ 
from the record of the Court of Co^>imnii Plo;^ : :^^ 
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high County. The defendant in this appeal did not on 
or before taking the appeal from the judgment of the 
justice of the peace make the affidavit in writing which 
is made mandatary by the law of Pennsylvania in tak- 
ing an appeal 

The act of March 25, 1903 P. L. 61, amending the 
act of July 14, 1897 P. L. 271, provides that: **No ap- 
peal shall be allowed from the judgment of a justice of 
the peace or alderman before whom the judgment was 
entered unless the appellant, or his attorney or agent, at 
the time of taking the appeal, shall make affidavit in 
writing that the appeal is not for delay, but because he 
verily believes that injustice has been done/* 

This appeal must be stricken from the record for 
the second reason that the defendant did not enter bail 
such as is required by the laws of Pennsylvania, The 
act of May 29, 1907 P. L. 306, provides as follows: 
**That in all cases of appeals from the judgment of an 
alderman or justice of the peace, the said alderman or 
justice shall be entitled to demand and receive from the 
appellant the costs in the case, before making and de- 
livery of the transcripts fof said appeal, and if the ap- 
pellant shall finally recover judgment in the case ap- 
pealed, he shall be entitled to receive and collect from 
the adverse partly the costs so as aforesaid paid on ap- 
peal; Provided, however. That if any appellant shall 
give good and sufficient bail absolute, for the payment 
of debt, interest, and costs that have and will accrue on 
the affirmance of the judgement, the appellant shall not 
be required to pay any costs before taking an appeal.*' 

By examination (k the record, the defendant did not 
enter bond with surety or sureties. The amount of bail 
entered is not stated. Nor does the record state whether 
it was entered for costs only, or for debt, interest and 
costs. 

Our opinion in this matter is guided by the decision 
of the Supreme Couft in the case of Lentz v. Kittaiming 
Real Est. Co. 72 Pa. Sup. Court Rep., 513, Keller, J. 
rendering the opinion decides as follows: *'By the act 
of May 29, 1907, P. L. 306, two methods of appeals were 
open to the defendant. It might pay the costs and give 
bail absolute in double the probable amount of costs 
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aacmed and likely to accrue, with one or more sufficient 
sureties, conditioned for the payment of all costs accrued 
or that might be legally recovered in such case against 
the appellant, in accordance with the pflrovisions of the 
Act of March 20, 1845, P. L. 188, or it might give good 
and suflficiont bail absolute for the payment of debt, in- 
terest and costs that had accrujed and would accrue on 
affirmance of the judgment, in which event it would not 
be required to pay any costs before taking the appeal. 
Unfortunately for the defendant in this case, it adopted 
neither course. Had there been merely some defect in 
the form or execution of the recognizance o(r bond on ap- 
peal, under the practice since Means v. Trout, 16 S. & 
K. 349, it would have been the duty of the court below 
to give the appellant reasonable opportunity to perfect 
the recognizance or bond before striking off the appeal; 
Koenig v. Bauer, 57 Pa. 168; Kerr v. Martin, 122 Pa. 
436; Charbaugh v. Sanders, 13 Pa. Superior Ct. 361. But 
the bond filed by the defendant w€is in substantial con- 
formity with the requirements of the Act of March 20, 
1845, P. L. 188. The defendant neglected, however, to 
pay the costs, which was necessary to perfect the appeal 
if bail for the payment of costs only was entered. This 
was an incurable defect: Carr V. McQovem, 66 Pa. 4S7; 
and it requires the striking off off the appeal; Carbau^h 
V. Sanders, 12 Pa. Superior Ct. 361. The defendant, after 
electing one method of appeal, but failinigi to perfect it 
by not paying the costs accrued, could not later turn to 
the second method of appeal by changing the condition 
of the bond so as to cover the debt, interest and costs, un- 
der the guise of perfecting the recognizance. '* 
DECREE OF THE COURT. 
And now, Januarj^ 3, 1921, the rule granted on July 
12, 1920 to show cause why the Order of Court quashing 
the appeal and strikinig same from the record should not 
he revoked and vacated and the defendant permitted to 
file an answer to the original rule is dismissed; and the 
decree of the court entered June 21, 1920 quashing the 
appeal and striking it from the record is affirmed and 
entered as the decree of the court. 
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NEWMAN V. AMERICAN RY. EXPRESS CO. 

Justice of the Peace — Appeal — Nunc Pro Tunc — Lack of 

Diligence, 

Where the failure to take an appeal is due to the party's lack of 
diligence, he also beingr Ruilty of laches, an appeal nunc pro tunc will 
not be allowed. 

In the Coxg:! of Oommon Pleas of Lehigh County. 
Newman v. American Railway Express Company. Rule 
to show cause why an appeal should not be granted, nunc 
pro tunc. Rule discharged. 

Heniry Friedman, for Plaintiff. 
Fred B. Gernerd, for Defendant. 

Henninger, J., November 15, A. D. 1920. In the case 
no deposititions were taken and submitted. From the 
petition of the defendant's attorney and the answer 
thereto of the attorney of the plaintiff, the following 
facts can be found as admitted. 

First: That Milton Newman brought an action 
against the American Railway Express Company before 
Robert L. Schiffert, an alderman of the 9th Waard of the 
City of AUentown, Lehigh County, Pennsylvania, on the 
fifth day of December, 1919, for the recovery of a debt 
of fifty ($50) dollars. 

Second: That the summons in the said action was 
made returnable on the 11th day of December A. D. 1919. 
That the summons was duly served on the agent of the 
defendant; and that a representative of the defendant ap- 
peared at the hearing of the case before the alderman. 
That on the day of the return of the summons before the 
alderman, and upon the hearing off the case by the alder- 
man, the alderman on the said 11th day of December A. 
D. 1919 rendered judgment in favor of the plaintiff and 
against the defendant for the sum of fifty dollars. 

Third: That the petitioner, Fred B. Gernerd, Esq., 
was consulted in gelation to the case by the defendant 
on the 17th day of December A. D. 1919 in relation to the 
taking* of an appeal from the judgment entered by the 
alderman. That nothing was done by the defendant in 
the matter of taking an appeal from the judgment of 
the alderman until April 5th, 1920, when the petition 
of Fred B. frorrord, E*=^n., was presented and on the same 
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day the rule was granted which is now before the court 
for its decision. 

CONCLUSIONS OF LAW. 

First: The Act of Assembly in relation to appeals 
£rom Justices of the Peace, requires that such appends be 
entered and perfected within twenty days from the date 
of the entry of judgment before the justice. 

Second: Tlit the transcript of appeal from a jus- 
tice of the peace must be entered in the Prothonotary's 
oflfice of the Court of Common Pleas of the county on or 
before the first day of the next tertn a£ court. 
DISCUSSION OF THE MATTER. 

As the court considers this case under the facts and 
law thereof the court is of the opinion that the rule to 
show cause why an appeal be not allowed nunc pro tunc 
must be discharged. It was the duty of the defendant 
to take an appeal within twenty days from the eleventh 
day of December A. D. 1919. There is no allegation or 
averment that the defendant had no knowledge of the 
entry of the judgment against it. That the defendant 
had such knowledge appears from the 6th paragraph of 
the petition of Fred B. Gemerd, Esq., which paragjraph 
is as follows to wit: 

**6. Your petitioner had no knowledge of the case 
in question nor had been consulted concerning the same 
until the 17th day of December, 1919, when he was re- 
quested by the American Railway Express Company to 
take an appeal in said matter for them.*' 

The illness of the attorney and members of his fam- 
ily as alleged in the petition is no valid excuse for the 
defendant not to enter and perfect his appeal in the case, 
which time did not expire until the 31st day of Decem- 
ber, 1919. During this time it is not allej^ that the 
defendant did anything in relation to the matter of en- 
tering the appeal. The non entering of the appeid was 
clearly not the oversight of the attorney who had been 
consulted but the negligence and want of attention by 
the defendant of the litigation then pending against it 
before the Justice of the Peace. This opinion of the 
cou»rt is in conformity with the decision of the appellate 
and lower courts in similar cases. 

- In the case of Patterson v. Gallitxin B. & L. Assn. 
23 Pa, Sup. Ct. 54 Rice P. J. says: 
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''The court held that the defendant had not exercis- 
ed that diligence which was necessary to entitle it to the 
€xtraordniMy relief prayed for, and accordingly dis- 
charged the mle. If without fault of his a party desiring 
to appeal from a judgment of a justice of the peace is 
prevented from doing so by the act of the latter, an ap- 
peal may be allowed, nunc, pro tunc, if asked for in rea- 
sonable time: Mclllhaney v. Holland, 111 Pa. 634. Such 
application is addressed to the sound discretion of the 
court of common pleas, and its action will not be set 
aside by us ex'cept far vorv plain abuse of discretion: 
Kutz V. Skinner, 7 Pa. Superior Ct. 346. The refusal of 
the application in this case was based on a finding that 
the failure to enter the appeal was due to the i)arty's lack 
of diligence, which finding was fully warranted by the 
evidence. There was no abuse of discretion; on the con- 
trary it appears to have been wisely exercised.'' 

In the case of Kerr v. Rodgers 9 Phila, 525, Judge 
Paxson, speaking of applications like the present, says: 

**The frequency of these applications admonishes us 
that we ought not to relax the rujes of law applicable to 
such cases. Nothing short of an act of assembly can 
give a man an appeal when he has lost his right thereto 
by neglect. There is a class of cases, the number of 
which we do not feel disposed to increase in which it has 
been held that a defendant may be allowed to file his aj)- 
pcal nunc pro tunc. Thus, where a defendant made an 
effort to appeal; had exercised due diligence, and had 
been prevented from taking his appeal by the absence 
from the county, or sickness of the alderman; or by a 
refusal of the latter to take the bail, or give the defend- 
ant a transcript, the latter has been allowed to enter his 
appeal after the twenty days have expired." 

In line with this decision is the case of Biemesderfer 
V. Dombach 22 Lane. Law Re. 213 President Judge Lan- 
dis delivering the opinion of the couirt, savs: 

*^The Act of March 20, 1810, sections 4 and 6, 5 
Smith Laws, 163, provides that the defendant mav appeal 
within twenty days, and to this time he is. therefore, 
ordinarily limited. If by reason of the conduct of the 
justice, or from other good cause, he is deceived or Inllorl 
into security, and, by reason thereof, fails to apr)ral in 
propor timo. tho coiirts have asrain anH a.srain dr^eid^rl 
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that they have the right to remedy the wrong, peirmit- 
ting an appeal to be entered nunc pro tunc. But, where 
he has knowledge that the judgment was entered against 
him, and delay is attributable solely to his own fault, 
it cannot be held that the court should interfere for his 
benefit. Here, the defendant states that he was inform- 
ed by the justice of the entry of the judgment, and the 
justice tells us that he distinctly told Mr. Dombach that 
he had twenty days to appeal. He had, therefore, ample 
opportunity to follow this coujrse, if he felt that he had 
been injured by the judgment, and he can blame himself 
alone if the present situation is not to his liking. The 
justice had jurisdiction of the subject matter of the suit, 
and he was only exeiicising a legal authority by passing 
upon the claim. Under the circumstances, we feel that 
we have neither the right, nor should we have the dis- 
jiosition, at this time, to interfere with the result.** 

Tt may be added that the defendant was gwilty of 
laches in making this application. The case was decided 
against it and judgment entered by the Justice of the 
Peace on December 11th, 1919, and the defendant by its 
agent attended the hearing and had knowledge then of 
the entry of judgment. The application of an appeal 
nunc pro tunc was not made to the court until April 5th, 
1920. 

And now, November 15 A. D. 1920, the rule granted 
on April 5, 1920 on the plaintiff to show cause why an ap- 
peal should not be granted nunc pro tunc of the judg- 
ment entered by Robert L. Schiflfert in the .case of Milton 
NeTvman against the American Railway Express Com- 
pany and entered on the 11th day of December, 1919, is 
discharged at the cost of the defendant. 



EHRHART v. KUFFMAN (No. 2.) 
Wrongful Taking and Withholding of Goods — Implied Sale. 
Assumsii For Value 

While the owner cannot recover, in an action of assumpsit, th# 
price or value of personal property wrongfully taken by another and 
remaining in his possession, the owner can so recover where the de- 
fendant has sold the goods or put if out of his power to respond in an 
action against him for the recovery of the goods themselvee. 
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A plaintiff who farmed tobacco on tbe halves for the defendant but 
waa prevented by the latter from selling or obtaining his half of the 
crop, may recover the value thereof in assumpsit where the defendant 
is not shown to have sold the tobacco but admits that he no longer 
has it 

In the Court of Common Pleas of Lancaster Connty. 
Rules ifor a new trial and for judgment for plaintiff n. o. 
V. August Term, 1919, No. 26. 

Charles E. Workman and John A. Coyle, for rules. 
B. F. Davis, contra. 

Appril 16, 1921. Opinion by Hassler, J. 

It appeared at the trial in this case that the plaintiff 
farmed three acres o|f tobacco for the defendanit on the 
shares, during the season of 1919. It was harvested and 
prepared for market, but the defendant, through her 
agent, Eli M. Kauffman, who is her husband, refused to 
permit the plaintiff to sell it, or to divide it, and jgove 
the plaintiff his half when requested to do so. He gave 
as hrs excuse for such refusal the fact that the paintiff 
was indebted to the defendant in the sum of $26.35, and, 
in addition, that the defendant lost a considerable amount 
because oif the plaintiff's failure to properly prepare the 
tobacco for market. The jury found that the plaintiff 
was not indebted to the defendant on either of these 
claims, and found a verdict in his favor for one-half of 
what the testimony showed the tobacco was worth. We 
are now asked to grant a new trial. 

fifteen reasons have been filed to show why this 
should be done. The first four are general and need no 
consideration, as we are of the opinion the verdict is not 
excessive and is not against the law and the evidence, or 
either of them. The next seven reasons are our refusal 
to affirm points submitted by the defendant at the trial. 
We do not think any error was committed in answering 
any of these points. Some of the matters embraced in 
them were fully covered in our general charge. Others 
of the points assume that the jury might find as facts 
some things which there was no testimony to justify their 
finding. 

In the third point we are asked to sav that if the 
jury believe there has been no express agency shown by 
which Minnie Kauffman authorized her husband Eli 
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Kauflinan to act and contract foir her as her a^ent in the 
management of the farm in question, no soch icontract 
will be implied, and so on. Now we could not have per- 
mitted ''the jury to believe** that there was no express 
agency shown because there was testimony that Eli 
Kauiifman was her agent, he having testified to that fact 
himself, and his whole course of dealing showed that he 
w^as attendinig! to the business of the farm for his wife. 
Another point is that if the jury believe the plaintiff fail- 
ed to demand a division, and so on. The only testimony 
on the subject was that the plaintiff did demand a divi- 
sion df the tobacco and it was refused. The second point 
asked us to tell the jury to disregard the testimony of 
an dUeged contract between the plaintiff and Clayton 
BuckwaJter for the purchase of the tobacco, as that did 
not prove the market value of the same. We refused this 
point bacause we had clearly instructed the jury what 
testimony they should consider in arriving at the market 
value of the tobacco. The testimony of Buckwalter as to 
the purchase of it was simply to confirm his estimate of 
what it was worth. He testified that it was worth what 
he had offered for it, and then proceeded to say what 
that offer was. We are satisfied that no ejrror was com- 
mitted in answering these points. 

The twelfth reason is that we erred in instructing 
the jury that their verdict must be for the plaintiff in 
some amount. As the set-off as proven by the defendant 
was not as large as the value of the tobacco was shown 
to be, the plaintiff was entitled to a verdict for some- 
thing, unless, of coujse, he was not entitled to recover at 
all. This question we will consider in a motion for judg- 
ment n. o. V. It is sufficient If or us to say here that we 
are satisfied that the plaintiff was entitled to recover. 
The thirteenth reason is that we erred in instructing the 
jurj'^ that the defendant wrongfully refused to divide the 
iCrop of tobacco. The testimony shows that she did re- 
fuse to divide it, and as she had no reason for dong this, 
't wrs Tvrongful. The fourteenth reason is that we erred 
in admitting the testimony of Clayton Buckwalter and 
Hyman Ehrhart regarding the alleged sale of the tobacco 
to Buckwalter. There was no objection to the admis- 
sion of this testimony. It was not admitted, however, to 
show the value of the tobacco, but simply to confirm the 
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opinion expressed by at least one of the witnesses as to 
what the tobacco was worth. As we have said^ Clayton 
Bnckwalter, who was an experienced tobacco buyer, testi- 
fied that it was worth what he offered for it, and stated 
what that offer was. The fifteenth ireason is that we erred 
in not admitting the testimony olf Harry Steinman and 
Wayne StauflFer retarding the loss in valll^ of the tobacco 
by reason of defective stripping on the part of the plain- 
tiff. We admitted the testimony of Steinman on this sub- 
ject. Stauffer, we do not find was asked the question. We 
did, however, refuse to permit the witnesses to testify 
what some prospective purchaser of the tobacco told 
them as to its not having been properly stripped and pre- 
pared for market. This was hearsay, and clearly not ad- 
missible. We are satisfied that there is nothing in the 
reasons for a new trial that would justify our granting: it, 
and therefore discharge the rule to show cause why it 
should not be granted. 

The defendant has also filed a motion for judgment 
for the defendant n. o. v. The reason alleged in suppoirt 
of this rule is that the plaintiff was not entitled to re- 
cover in an action of assumpsit, as there was no conver- 
sion of the tobacco by the defendant. Judge Head, in 
Bees & Sons Co. v. Exposition Society, 44 Sup. 381, says: 
** There can be no doubt of the existence of a general ruje 
which in substance declares that where the personal prop- 
erty of one has been wrongfully taken by another and 
remains in his possession, the owner cannot recover its 
price or value in an action of assumpsit. The able coun- 
sel for appellant has cited a long list of cases in this and 
other jurisdictions in which the rule has been (formulated 
and its application discussed by eminent jurists. Dev- 
sher V. Triebel, 64 Pa. 383; Satterlee v. Melick, 76 Pa. 62; 
Bethlehem Borough v. Fire Co., 81 Pa. 4*5; Balliet v. 
Brown, 103 Pa. 54i5, are all on this subject and will suf- 
ficient!^ point the way to the earlier precedents which 
have long since placed the existence of this rule beyond 
question. 

** There are, however, and have been long a nu;mber 
of exceptions to the jgieneral rule as widely and as com- 
pletely recoo^ized as the rule itself. Thus where it could 
bo showr that the goods wrongHhilly converted had been 
sold, it has been held that the owner might waive the 
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tort and maintain an action of assumpsit for their price. 
The principle on which the exception appears to rest is 
that the wrongdoer has by selling the goods asserted^ in 
the strongest manner his title to and right olf dominion 
aver them. He has put it out of his power to respond 
in an action against him for the recovery of the goods 
themselves. He has voluntarily placed himself in the 
attitude of one who had bought the goods, and although 
he did not in fact promise or intend to promise to pay 
for them, the law makes such promise for him, and it is 
upon the promise thu3 raised by the law the plaintiff's 
right to maintain assumpsit rests. Even where no such 
sale has been in fact shown, the law has under certain 
circumstances presumed such a sale and again raised the 
promise on the part of the defendant to pay just as if 
the sale had been proven. Such was the case long a|g|ot de- 
cided by Lord Mansfield where one who had wrongfxdly 
gotten possession of ticket for a masquerade party re- 
fused to account for it to the lawful owner of it. ]i de- 
livering the 'opinion of the court in that case that famous 
judge said: 'If he sold the ticket and received the value 
of it, it was for the plaintiff's use because the ticket was 
his. Now, as the defendant has not produced the ticket, 
it is a fair presumption that the defendant had actually 
received the money for the ticket. ' The plaintiff was per- 
mitted to recover." In support of these views Judge 
Head refers to Studdy v. Sanders, 5 B. & C. 628, where 
casks belonging to the plaintiff were seized in possessiom 
of the vendee for a breach of the excise laws, it was held 
that the vendor might recover the price of the casks as 
tfor goods sold. Also to Balliett v. Brown, 103 Pa, 546, 
in which Justice Clark says, that *' where there is a con- 
version, there is an implied sale, and, waiving the tort, 
an action of assumpsit for goods sold and delivered can 
be maintained upon the contract implied; the value is re- 
garded as 'a debt due.* ** In the case of Rees & Sons v. 
The Western Exposition Society, cited above, the de- 
fondant leased a gravity railway then on his land, and it 
was held that he thus put it out of his power to respond 
in an action against him for the recove»ry of the goods 
themselves. 

In the lease at bar, Eli M. Kauffman, acting as 
agent for the defendant, testified on page 36: *'Have you 
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got thfa tobacco yet! A. No. Q. Have yon sold it! *^ Ob- 
jected to by the defendant and refnsed because it was 
not cross-examination. The defendant had, therefore, 
put it out of her power to respond in an action against 
her for the recovery of the goods themselves. It is tnue 
that it does not appear when she parted with possession 
of the tobacco. It was sufficient, however, for the plain- 
tiff to show that she did not have it, to entitle him to 
recover in this form of action. Having shown that it was 
not in her possession, the burden was thrown upon her 
to show that it was in her possession at the time this suit 
was commenced. It is true, as urged by counsel for the 
defendant, that demand was made for the division of the 
tobacco on June 11, 1919, by the plaintiff, but it does not 
appear that the tobacco was then in possession of the de- 
fendant. We are satisfied that the plaintiff is entitled to 
recjover, and therefore discharge the rule to show cause 
why the judgment should not be entered for the defend- 
ant n. 0. V. 

Both rules discharged. 



BTTTTERWECK TO USE v. DIEFENDERFER. 

Mortgage — Standing on Assignee — Set-off By Mortgagor — 
Judgment of Accompanying Bond — Opening of Judgment. 

The assignee of a mortgragre takes It subject to the equities of the 
mortiragor. 

The assigmee of a mortgagre, without taking a declaration of no 
set-off, or making inquiries of the mortgragor as to conditions In way 
of payment, takes the mortgage subject to any equities between the 
original parties. 

Where the interest was regularly paid to the mortgagee, and also 
part of the principal, the mortgagor having no actual knowledge of 
the assigrnment of the bond and mortgage, until the second assigrnment. 
the interest and part of the principal being still thereafter paid to the 
mortgagee, and the mortgagors not being requested nor making any 
acknowledgment, either verbally or in writing, of a declaration of no 
set-off to either of the assignees of the judgrment bond and mortgage, 
the court will open the judgment entered on the bond accompanying 
the mortgage, and let the defendant into a defense. 

In the Court of Common Pleas <tf Lehigh Oownty. 
No. 269 January Term, 1921. Harry A. Butterweck, to 
the use of Monroe Knauss, -and now to the u^e of Emma 
Wilson V. Ida Diefenderfer and Edwin B. Diefenderfer. 
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Rule to open judgment entered on Botnd and Warrant ac- 
companying mortgage. Rule absokite. Issue to be 
framed. 

Fred E. Lewis, for Use Plaintiff. 
Butz & Rupp, for Defendants. 

Heniiingeir, J., June 6, 1921. This is an application 
on the part of the plaintiffs to open the judgment emter- 
ed to the above number and term in the Protboinotary's 
Office of the Court of Common Pleas of Lehigh County, 
Pa., by the plaintiff and against the defendants and let 
them into a defence. The rule on the plaintiff to show 
cause was entered by the court on April 4, 1921. It ap- 
pears by admissions in the prioceedin|g)s in the case that 
the use plaintiff, Emma Wilson, died before the return 
day of the rule and that her last will and testament was 
probated in the Register's Office of Lehigh Coujity on 
Apfril 9, 1921, and letters testamentary on her estate 
granted to Thomas J. Wilson, her husband, the executor 
named in her will, and to whom was devised the whole of 
her estate absolutely. The answer of the plaintiff to the 
petition of the defendants on which the rule was granted 
was made by Fred E. Lewis, Esq., for and in behalf of 
the plaintiff and Thomas Wilson, executor and sole lega- 
tee of the estate of Emma C. Wilson, deceased. 

From the petition and answer, the deposition and 
the records 'offered in evidence, the court finds the fol- 
lowinjr material facts in the disposition of the matter 
in controversy to wit: 

First: That prior to June 9, 1916, Harry A. Butter- 
week, the legal plaintiff mentioned in the above judg- 
ment, was the oA^mer of the messuage, tenement and lot 
d£ ground and kmown and designated as No. 1137% Lib- 
erty Street of the City of Allentown, County of Lehigh 
and State of Pennsylvania. That on June 9, 1916, the 
said Harry A. Butterweck signed, executed and deliv- 
ered a bond accompanied by a mortgage on the said 
messuage No. 1137% Liberty Street, Allentown, Penna., 
to David S. Berk for th^ payment of the sum of twenty- 
five hundred ($2500) dollars and interest at the rate of 
six (6%) per annimi. That the said mortgajpp on the 
same day was recorded in the Recorder's (Mfice in and 
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for the County of Lehigh at Allentown in mortgage book 
Vol. 206, page 289, etc. That the interest on the afore- 
said bond aooompanied by the aforesaid mortgage wai5 
paid by Harry A. Butterweck to the agent of the mort- 
gagee up to December 9, 1920. That the whole of the 
principal of the bond accompanied by the said mortgage 
is due and unpaid together with inteirest at the rate of 
six per centum per annum from December 9, 1920. 

Second: That on May 3, 1917, the said Harry A. But- 
terweck by deed did grant, bargain and sell unto Ida Die- 
fenderfer wife of Edwin B. IHefenderfer the said mes- 
suage No. 1137% Liberty Street far the consideration as 
mentioned in the indenture of four thousand ($4000) 
dollars, which said deed was recorded in the Eeoorder's 
Office of Lehigh County at Allentown in deed book, Vol. 
308, page 92, etc., and entered therein on May 8, 1917. 
That on the same date of the execution of the aforesaid 
deed, to wit, May 3, 1917, the said Ida Dirfenderfer and 
Edwin B. Diefenderfer, her husband, signed, sealed and 
executed a bond with a wanrant of attorney to confess 
judgment in favor of Harry A. Butterweck, aforesaid, 
for the sum of thirty-foux hundred ($3400) dollars con- 
ditioned for the payment of the sum of seventeen hun- 
dred ($1700) dollars at the expiration of one year from 
the date thereof with interest at the rate otf five and one- 
half per centum per annum payable semi-annually. The 
bond in its other contents shows that it was accompanied 
by an indenture of mortgage. By virtue of the warrant 
of attorney to confess judgment, the same was entered as 
a judgment against Ida Diefenderfer and Edwin B. Die- 
fenderfer the defendants in the Prothonotary's Office in 
the Court of Common Pleas of Lehigh County to No. 269 
January term, 1921, on January 20, 1921, in favor of 
Hairy A. Butterweck to use of Monroe Knauss now to 
use of Emma Wilson. This is the judgment on which the 
application is made by the defendants to the court to 
open and to be permitted to defend. 

Third: On the same day, to wit: May 3, 1917, Ida 
Diefenderfer and Edwin B. Diefenderfer signed, sealed 
and executed a mortgage to Harry A. Butterweck on the 
said messuage No. 1137% Liberty Street wherein inter 
alia the aforesaid bond mentioned in finding 2 is recited 
as follows, to wit: 
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** Whereas the said mortgager in and by their obliga- 
tion or writing obligatory nnder their hand and seal duly 
executed, bearing even date herewith stand bound unto 
the said moirtgagee in the su;ni of thirty^our hundred 
($3400) dollars lawful money of the United States of 
America conditioned for the payment of the just sum of 
seventeen hundred ($1700) dollars lawful money as 
aforesaid at the expiration of one year from date thereof 
together with interest thereon payable semi-annually at 
the rate of 5% P^r cent per annum, etc/* 

Fourth: **That the mortgaige aocompanying the said 
bond dated May 3, 1917, signed, sealed and executed as 
aforesaid by Ida Diefenderfeir and Edwin B. Dietfender- 
f er, her husband, in favor of Harry A. Butterweck on the 
messuage No. 1137% Liberty Street, was entered in the 
Recorder's Office in and for Lehigh County at Allen- 
town on the same day that the deed for the said premises 
from Harry A. Buttrweck to the said Ida Dieienderfer 
was entered, to wit: on May 8, 1917, and is recorded in 
mortgage book Vol. 217, page 231, etc. That the said 
bond with a warrant to confess judgment and entered to 
No. 269 January Term 1921, of the Court of Common 
Pleas of Lehigh County, and the mortgage aforesaid re- 
corded in mortgage book Vol. 217, page 231, etc., are one 
and the same indebtedness and the said sectkrities in the 
nature of a lien of ju4gment and mortgage were given, 
oxecuted and delivered by the said Ida Diefenderfer and 
Edwin B. Diefenderfer, her husband, in part payment of 
the purchase price for the said messuage No. 1137% Lib- 
erty Street by deed granted, bargained and sold by said 
Harry A. Butterweck to said Ida Diefenderfer, wife of 
Rd^in B. Diefenderfer. 

Fiftli : That the said bond and mortgage of Ida Die- 
fei^derfer and Edwin B. Diefenderfer to Harry A. But- 
terweck were assgined by the Harry A. Butterweck to 
Monroe Knauss by indenture of assignment dated May 
H. 1917; said indenture was entered in the Recorder's Of- 
fice of L^hi^h County at Allentown on May 8, 1917, and 
is recorded in Misc. Docket Vol. 76 page 221, etc. 

The same were assigned by Monroe Knauss to Emma 
Wils> n by indenture of assignment dated January 14, 
1920; said indenture was entered in the Recorder's Of- 
fice of Tjehisrh County at Allentown on January 14, 1920, 
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and is recorded in Misc. Docket Vol. 86, page 405, etc. 
Tliat Ida Diefenderfer and Eklwin B. Diefenderfer the 
mort^gmgOTB had no actual knowledge of the assignment 
of the ^nd and mortgage until the assignment to E^mma 
Wilson in January, 1920. The interest was regularly 
paid by the mortgagors to Harry A. Butterweck and in 
addition at the time of the assignment to Elmma Wilson 
payments had been paid to Hajry A. Butterweck by the 
mortgagor on the principal of the mortgage as follows, 
to w^it * 

Novenaber 1, 1918 $100.00 

May 1, 1919 100.00 

October 31, 1919 100.00 

Total $300.00 

That after the assignment of the bond and mortgage 
the interest was regularly paid by the mortgagors to 
Harry A. Butterweck up to November 3, 1920 and on the 
principal of the mortgage as follows to wit: 

April 30, 1920 $125.00 

October 30, 1920 125.00 

Total $250.00 

The counsel for the parties placed on record in the 
depositions the following agreement as to the payments 
of principal and interest paid by the mortgagor to Harry 
A. Butterweck since the assignment of the bond and 
mortgage to Emma Wilson to wit: 

*' Counsel agree that the last $125 paid by Ida Die- 
fenderfer to Harry A. Butterweck was not turned over 
by the latter to Emma Wilson and also that the interest 
paid by Ida Diefenderfer to Harry A. Butterweck for 
the period from May 3, 1920, to November 3, 1920, was 
not turned over by Harry A. Butterweck to Emma Wil- 
son.'* 

Sixth: That Ida Diefenderfer and her husband Eld- 
win B. Diefenderfer, the obligors and mortgagors, were 
not asked or requested nor did they make an acknowl- 
edgement, either verbally or in writing of a declaration 
of no set off to either of the assignees of the judgment 
bond and mortCTIpe. 

Seventh: It is not proved in this matter and it is 
not material to the decision, but by inference and as a 
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matter of fact Harry A, Butterweck the grantor of the 
messuAge to Ida Dief enderfer and obligee and mortgagee 
of the purchase money is hopelessly insolvent; he made 
an assigmnent for the benefit of creditors under the Act 
of Penna. and afterwards by proceedings adversely he 
was declared an involuntary bankrupt under the Stat- 
ures of the United States. 

DISCUSSION AND CONCLUSIONS OF THE LEGAL 

ASPECT OF THE CASE UNDER THE 

FINDINGS OF FACTS. 

It is apparent from the facta of this case that one of 
two innocent parties must suffer loss. Both (relied upon 
the integrity of Harry A. Butterweck. After the assign- 
ment of the mortgage by him to Monroe Knauss, Harry 
A. Butterweck the mortgagor received the interest and 
part of the principal of the mortgage from the moirt- 
gagees and paid it over to Monroe Knauss, the assignee. 
Then after the mortgage was assigned by Monroe Emuss 
to Ehnma Wilson, the interest and part of the principal 
was paid to Harry A. Butterweck, the mortgagee, by the 
mortgagors and by* him paid to Emma Wilson, the as- 
signee of the mortgage; one payment of interest and a 
payment of one hundred and twenty-five dollars was re- 
tained by Harry A. Butterweck and not paid over to the 
assignee. 

Applying the precedents oif the law as the cou»rt finds 
them from the decisions of the appellate courts, the court 
has arrived at the conclusion that the defendants are 
entitled to have the jud|gment ox>ened and that they 
should be permitted to defend. 

If Harry A. Butterweck was still the holder of the 
judgment the conclusion arrived at by the couirt would 
be clearly correct. It appears from the depositions that 
the grantee of the messuage conveyed by deed by Harry 
A. Butterweck to her that she paid a full consideration 
for the property and that it was to be free and clear of 
enciunbrances. Butterweck assured the grantee that the 
property w«as clear and if anything would come after- 
wards, she should see him about it. Harry A. Butterweck 
mu^t have known, at the time he said this, that he had 
given a mortgage to David S. Berk for twenty-five hun- 
clrod dollars, and which was on record and a lien on the 
property and unpaid. Clearly, under the law as the 



Digitized by 



Google 



224 BUTTEEWECK TO USE v. DIEFENDEEFER 

courts have declared it, the grantee could set off the 
damages sustained by her for breach of the special war- 
ranty against the claim by Harry A. Butterweck against 
her on the purchase money judgment and mortgage held 
by him against her. But whether she can do so against 
the assignees of her judgment and mortgage to Harry A. 
Butterweck raises the question for decision on the mat- 
ter of the rule to open the judgment now before the court. 

The court takes it as a fact that the several assignees 
of the judgment and mortgage paid full consideration for 
the same. In the assignment of Harry A. Butterweck to 
Monroe Knau^s the consideration in the assignment is 
set forth as the consideration and payment of the smn 
of seventeen hundred dollars. In the assignment of the 
judgment and mortgage by Monroe Knauss to Emma 
Wilson the consideration is set out as the consideration 
and pa^^onent of the sum of sixteen hundred and sixteen 
87-100 dollars. 

The courts have decided that an assignee of a judg- 
ment and mortgage does not stand in the same position 
as the assignee or holder of a negotiable instrument, as- 
signed or turned over before maturity and for a valuable 
consideration. That the assignee of a non-negotiable in- 
strument takes it subject to the equities existing between 
the o^ginal parties. That in order that the assignee may 
not be damnific** as to such equities existing between the 
original parties, it is the duty of the assignee to make 
inquiries from the obligor. He can fortify himself 
against loss by insisting upon a declaration of no set off 
by the debtor or obligor a(gainst the creditor on the in- 
strument assigned; such a declaration has been declai^d 
an estoppel in law. 

On the different propositions of law, by which the 
court arrived at the conclusion to open this judgment, 
the court will cite the following. 

The 3rd and 5th Sections of the act of April 1, 1909. 
P. L. 91 of Pa., in relation to the construction of the 
words and covenants in a deed for the transmission of 
title to real estate provide as follows: 

** Section 3. The words * grant and convey* or either 
one of said words, in any deed hereafter executed, shall 
be adjudged an express covenant to the grantee, his 
heirs and assigns: to wit: That the .errantor was seized of 
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an indefeasible estate in fee simple in the property con- 
veyed, freed from encumbrances done or suffered from 
the grantor, as also quiet enjoyment against the grantor, 
his heirs and assigns, unless limited by expre?^ words 
contained in such deeds." 

''Section 5. A covenant by the grantor or grantors 
in any deed, that he, they or it 'will warrant specially 
the property hereby conveyed' shall have the same ef- 
fect as if the grantor or grantors had convenanted that 
he or they, his or their heirs and personal representatives 
or successors, will forever warrant and defend the said 
property, and every pa«rt thereof, unto the said grantee, 
his heirs, personal representatives and assigns, against 
the lawful claims and demands of the grantor or gran- 
tors, and all persons claiming or to cktim by, tli<roujg'h or 
under him or them. ' ' 

This act was merely declaratory as the law then 
existed under the decisions of the court. In the case of 
Knepper v. Kurtz, 58 Pa. 480, Sharswood J. delivering 
the opinion of the court says: 

*'It is urged also that the words 'grant, bargain and 
sell' constitute an implied covenant, not only against en- 
cumbrances done and suffered by the grantor, bu.t by all 
who have preceded him in the title. A dictum by Judge 
Duncan to this effect in Funk v. Voneida, 11 S. & R. Ill, 
is relied on. No such question arose in that case, which 
was that of a mortgage by the grantor himself. The 
provision of the act of May 28th, 1715, Sec. 6, 1 Smith's 
L. 95, is that those words ' shall be adjudged an express 
covenant that the grantor was seized of an indefeasible 
estate in fee simple, freed from encumbrances done or 
suffered from the grantor,' 'The meaning,' says Tilgh- 
man C. J., 'is not clearly expressed, but I take it to be 
a covenant that the grantor had done no act, nor created 
any encumbrance whereby the estate granted by him 
might be defeated ; that the estate was indefeasible as to 
any act of the grantor:' Lesee of Gratz v. Ewalt, 2 Binn. 
95; Whitehill v. Gotwalt, 3 Penna. R. 313; Seitzinger v. 
Weaver, 1 Rawle 377. The expression of Judge Duncan 
in all probability was a mere Lapsus pennae, writing 
'grantor or those under whom he claims,' instead ctf 
'grantor or those claiming under him.' " 

The case of Knepper v. Kurtz supra also decides an 
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important matter. The cou^l decided in the case that 
covenant on a general warranty cannot be maintained 
unless the party is evicted. It notes an exception how- 
ever in the case of an un])a^d purchase money mortgage 
and where the action on the covenant is on a special war- 
ranty and a covenant against encumbrances. Judge 
King in the opinion of the court below states the law on 
this question as follows : 

*'We must next inquire whether the action can be 
maintained o» the covenant of general warranty. 

Outside of the legal profession, this covenant is re- 
garded a panacea for every defect that can be alleigped 
against the title of the grantor, and scriveners, especially 
in the rural districts, rarely think of the necessity for any 
other. It was, doubtless, supposed in this, that the in- 
sertion of the covenant in the deed fully met the require- 
ments of the articles ef agreement, providing that the 
land should be conveyed clear of encumbrances. There 
is, however, a very broad distnction between a covenant 
of general warranty, and a covenant against encum- 
brances. In the latter, where encumbrances exist, the 
covenant is broken as soon as entered into; while in the 
former, the covenant is broken only by an eviction." 

The next quiestion, can the defendant set off the dam- 
a^vs sustained by her for the breach of warranty of Harry 
A. Butterweck against encumbrances against the claim 
of the judgment by the assignee? The courts have decid- 
ed this ini the affirmative. The set off is limited however 
as against the original obligee or mortgagee and not as 
set off by the defendant a(g*ainst either of the assignee or 
assignees through whose hand as holder the instrument 
passed. 

In the case of Earnest v. Haskins, 100 Pa. 551 Trun- 
key J. states the law as follows: 

*'At the outset the court charged that the assignee 
of a mortgage is withim the protection of the recording 
acts; that the evidence shows that Hoskins was a bona 
fide purchaser for the value of the mortgages, without 
notice at any defence, and is protected against all fraud, 
usury and everything which existed at the dates of the 
assignments, and which would have avoided the mort- 
gages in the hands of the mortgagee; and that the de- 
fendants are estopped from setting up any defence 
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against Hoekins which existed before the confessions of 
judgement. This ruling is entirely noveL It is in- the 
teeth of the decisions. The mortgagee is a lien creditor, 
a holder of a security for money. He has some advant- 
ages over judgment creditors, by virtue of the record- 
ing acts, but the mortgagor may avail any legal or equit- 
able defense against the debt. The assignee takes sub- 
ject to all defences, unless he inquire of the mortgagor 
and is told that there are none: Muchener v. Cavender, 
88 Pa. St. 336. *That the assignee of the morl^gage, un- 
less the mortgagor had estopped himself from taking the 
defence, held it subject to all the equities with which it 
was affected in the hands of the assignor, is a principle 
too familiar and well settled to need the citation of deci- 
sions to sustain it: *Ashton's Appeal, 73 Pa. St. 153.'' 

See also the opinion of Justice Trunkey m case of 
Lane v. Smith 103 Pa. 415. 

In the case of Reineman v. Riobb 98 Pa. 474 Paxson 
J. enunciates the law as follows: 

**The Pittsburgh Bank for Savings, the equitable 
plaintiff below, purchased the mortgage in controversy 
from A. S. Bell, who was assignee of the mortgagee, with- 
out inquiry of the mortgagor, and without obtaining 
from him a certificate that he had no defence to the 
mortgage. In thus takimg* the mortgage without inquir- 
ing the bank took the risk of the defence by the mort- 
gagor. This principle has been so frequently ruled that it 
is needless to «ite the cases. It is equally well settled, 
however, that the assignee of a mortgage takes it sub- 
ject only to the equities between the mortgagor and the 
mortgagee, and not to equities between the mortgagor 
and a prior assignee of the mortgage: Blair v. Mathiott, 
10 Wriglit 262; Downey v. Tharp, 13 P. F. Smith 322." 

In the case of Theyke»v. Howe Machine Co. 109 Pa. 
95, Gordon J. says: 

'* There is however, this second reason for sustain- 
ing the exceptions of the plaintiffs in error. The as- 
signee of a specialty takes it subject to the equities of the 
obligor, and the rule holds good as well in the case of 
a mortgage as of any other sealed instrument: Matt v. 
Clark 9 Barr, 399; Twitchell v. McMurtie 27 P. F. S, 383. 

In the absence of a certificate of no set off it is the 
business of the assignee of a mortgage to make inquiries 
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of the mortgagor as to its condition in the way of pay- 
ment or equitable set off, and if he does not chose so to 
do he mn^t take upon himi^olf the risk of such neglect." 

In the case of Memmi 1 v. McKeen, 112 Pa. 315 Pax- 
son J. decides the law on tiie question before the oourt 
as follows: 

*'By virtue of this act the words * grant, bargain and 
sell,' contained in the deed, are a covenant of seisin, a 
covenant for quiet enjoyment, and a covenant against en- 
cumbrances. If, as was alleged, there was an encum- 
brance against the. property at the time of the sale by 
Henrj^ McKean to Mabetta Memmert, the covenant 
aigainst encumbrances was broken as soon as made: 
Catheart v. Bowman, 5 Pa. St. Rep. 317. 

** Incumbrances are of two kinds, viz., 1. Such as 
affect the title; and 2. Those which affect only the phy- 
sical condition of the property. A mortgage or other 
lien is a fair illustration of the former; a public road or a 
right of way of the latter. Where incumbrances of the 
former class exist, the covenant referred to, under all the 
authorities, is broken the instant it is made, and it is of 
no importance that the grantee had notice of them v.lieii 
he took the title: Catheart v. Bowman, supra; Funk v. 
Voneida, 11 S. & R. 109. Such incumbrances are usually 
of a temporary character and capable of removal; tho 
very obiect of the covenant is to protect the vendee 
aganst them; hence knowledge, actual or constructive, 
of their existence, is no answer to an action for breach 
of such covenant.'' 

In the case of Morgan's Appeal 126 Pa., 500, Wil- 
liams J. says: 

'*A purchaser of a non-negotiable instrument is 
bound to make inquiry of the maker before purcha<^ing, 
and is fixed with notice of any defence by way of pay- 
ment, or growing out of the original equities, which in- 
quirv would have brought to his notice." 

ORDER AND DECREE OF THE COURT. 

And now, June 6, 1921, the rule granted in this case 
on April 4, 1921 to show cause why the judgment entered 
to No. 269 January Term 1921 o* the Court of Common 
Pleas of Lehigh County should not be opened and the de- 
fendants let into a defense is made absolute. In the isv<;ue 
to be framed by the parties Harry A. Biitterweck to the 
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use of Monroe Knauss now to the use of Thomas J. Wil- 
son, exe'eutor of Emma Wilson deceased is plaintiff and 
Ida Diefenderfer and 'EM win B. Diefenderfer are the de- 
fendants; the bond with power of attorney to confess 
judgment entered as a jud|ginent to No. 269 January 
term 1921 in the Court of Common Pleas of Lehigh Coun- 
ty is to con'stitute the plaintiff's statement and tlie de- 
fendants are to have the privilege of enterins: any plea 
to the same except the plea of non est factum, the execu- 
tion of the said instrument being admitted. The parties 
interested are directed to submit to the court the form 
of the issue as framed in accordance with this order for 
approval. 



KOPP v. BASELINE. 

Trespass^ Trover and Coyiversion — New Trial — Personalty 
Affixed to Real Estate — When Personalty Affixed to Real Estate 
Passes With Sale of Real Estate — Question for Jury . 

In the case of grantor and grantee of real estate, if it be shown 
that personalty is adapted to the use being made of the real estate 
and is attached thereto it will be presumed that it was intended to be- 
come part of such real estate, but such presumption may be overcome 
by showing that the owners of the property treated it as personalty 
during the time it was being used in connection with real estate. 

The criterion by which the Jury are to be governed in determin- 
ing whether the property is permanent fixture or not, is the character 
of the fixture for permanency, and the intention to annex for perman- 
ent use at the time said fixtures were first put into the building. 

The intention which thus becomf^a controlling Is not the secret de- 
sign which may have dwelt in the mind of the plaintiff, and of which 
he alone can speak; but the intentions which flows, apparent to all 
from the character of the fixtures for permanency, the mode of their 
annexation and the clear purpose to be served, the manifest relation 
which the fixtures bear to the realty and the visible effect of their 
severance therefrom. 

In the Court of Common Pleas of York County. Mo- 
tion for new trial. Motion refused. 

Cochrane, Williams & Kain, for motion. 
Samuel Kurtz, contra. 

June 20, 1921, Ross, J. — ^After a trial by jury and 
verdict for the delfendant, the plaintiflF filed the follow- 
ing motion: 
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**And now, September 21, 1920, the court are re- 
spectfully moved to set aside the verdict and grant a 
new trial in the above case for the following reasons: 

** (1). The verdict was against the law and the evi- 
dence. 

' ' ( 2) . The verdict was against the weight of the evi- 
dence. 

* ' (3) . The court erred in their answer to the plaintiff's 
first, second and fourth points. 

** (4). The court erred in their answer to the defend- 
ant's fourth, fifth and sixth points. 

'*(5). The court erred in certain portions of their 
general charge. 

**(6). The court erred in over-rulin(g| the plaintiff's 
offers of evidence. 

** (7). The court erred in admitting in evidence cer- 
tain offers of the defendant. 

**The right to file other and more specific reasons is 
hereby reserved until the stenographer* 's notes shall 
have been filed. (Signed) 

** COCHRAN, WILLIAMS & KAIN." 

The suit was in trespass, in the nature of trover and 
conversion. 

The plaintiff's statement alleged, in substance, that 
the plaintiff, on and prior to the 25th day of October, 
1915, owned a tract of land situate partly in Springfield 
Township and partly in Hellam Township, York Copnty. 
There was a brick mansion house erected on said tract of 
land, and the plaintiff resided therein. In said mansion 
house there had been placed certain chandeliers, elec- 
troliers and lighting fixtures, more fully described in a 
list attached to the statement as ** Exhibit A," which 
were used for lighting said mansion house with gas and 
electricity. That he, the plaintiff, owned certain storm 
doors used by him during the winter for the pujpose of 
protecting said mansion house from cold; and a range and 
copper boiler used by him for the purpose of cooking and 
providing a supply of hot water in and for said mansion 
house. 

On the 25th day of October, 1915, he (the plaintiff) 
with Emma Rebecca Kopp, his wife, granted, bai^giained 
and sold the said real estate to Charles Reider. 

On the 1st day of April, 1918, the said Charles Reider 
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granted, bargained and sold the said real estate to the 
defendant 0. 0. Bashline. 

The statement also aletged that ''with the knowledge 
and consent of the said Charles Reider, the articles men- 
tioned in the paragraphs hereof, remained in 

the said mansion house at and after the conveyance o^f the 
said real estate by the plaintiff to the said Charles 
Reider." 

After the conveyance of said real estate by the said 
Reidef to the said Bashline, defendant, plaintiff caused 
notice to be given to the defendant, that the said articles 
mentioned in the statement were the property of the 
plaintiff, and had not been sold or delivered by him to 
the said Charles Reider, and requested that said articles 
be delivered to him (the plaintiff), or that he be granted 
permission to go upon the premises to take possession 
thereof. 

The defendant failed and ^refused to deliver said ar- 
ticles to the plaintiff or to grant the plaintiff permission 
to go upon the premises to take possession thereof. 

The damage claimed by plaintiff was based on * * the 
cause of action," as set forth in the first and last para- 
graphs of the statement, and as expressed by plaintiff's 
coimsel at the trial, **for the use and retention of tlio ar 
tides by the defendant." 

All specific allegations by the plaintiff in the state- 
ment, that the articles sued upon had not been included 
in the conveyances and sales of the real estate by plain- 
tiff to Reider, and by Reider to the defendant, weire spe- 
cifically denied by the defendant's affidavit of defence. 

The affidavit of defence avers that the property re- 
ferred to in the plaintiff's statement, are fixtures which 
were annexed to the mansion house by the plaintiff him- 
self, as part of the permanent service system therein; 
and by reason of their adaptation to use in and about, 
and physical annexation to, the said mansion house, be- 
came inseparably connected therewith; and as such, in 
the several mutations of title, passed as a constituent 
part of the real estate to which annexed. 

The real issue made by the pleadings and content at 
the trial was: The claim W thp plaintiff for damages 
from the defendant 'for the retention and use of tl^p ar- 
ticles or personal property enumerated in tlio s^nt^m^' t: 
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the claim by the defendant that those articles passed in- 
to his custody and ownership by the sale and conveyance 
of the property from Charles Reider, by i^greement dated 
January, 1918, and by deed dated April 1st, 1918, offered 
in evidence by plaintiff as exhibits Nos. 4 and 5. 

The evidence offered by the plaintiff was intended to 
prove that nothing had been sold by the plaintiff to 
Charles Reider, except the real estate described in the 
deed of Kopp and wife to Reider (offered and admitted 
in evidonee as plaintiff's exhibit No. 3), and that the ar- 
ticles of agreement between the said Charles Reider and 
the defendant, dated January, 1918, (admitted in evi- 
dence as plaintiff's exhibit No. 4), and the consequent 
deed by Reider to the defendant, dated April 1st, 1918 
(admitted in evidence as plaintiff's exhibit No. 5), gave 
title to the defendant to nothing but the real estate de- 
scribed in said deeds and agreement, that the articles 
enumerated in the plaintiff's statement of demand wor^^ 
personal property and were not so attached to the real 
estate described in the deeds of conveyance as would 
make them such fixtures as would pass with the real es- 
tate. 

The undisputed facts show that the articles in ques- 
tion were delivered with the real estate described in the 
deeds of conveyance and article of agreement, and were 
things incident to the building described as a mansion 
house; having been specially purchased for, and con- 
nected with, the said mansion house at the time it was 
constructed by the plaintiff, for the purpose of the plain- 
tiff's use and en.ioyment of them in the mansion house 
while he occupied it. Yet the plaintiff contends that no 
special agreement having been made with Reider at the 
time he took the possession and custody of the articles, 
together with the delivery of the real estate, these articles 
being mere personal property, did not pass with the real 
estate. Consequently, the defendant continuing to re- 
tain and use them after the plaintiff had given him no- 
tice, as averred in the statement, paragraph 11, he, the 
defendant, was liable to plaintiff in damage. 

The basis of the plaintiff's motion for a new trial 
seems to be his theory that the deeds and written a(giree- 
ment, by which the land and mansion house (the real 
estate) left the custody and possession of the plaintiff. 
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was the only evidence the defendant possessed of his 
ownership of the articles in question, and that those in- 
struments of writing were to be construed by the, coujt 
as conclusive evidence that the articles claimed by the 
plaintiff were not conveyed or sold to Reider or to the 
defendant, because the said written instflniments did not 
specifically mention them; and therefore, it was incum- 
bent on the defendant to prove some specific agreement 
which would pass the title from the plaintiffs to him be- 
fore he, the defendant, could have a right to use said 
articles. 

AVhen we review the plaintiff's statement of claim, 
and testimony offered by the plaintiff at the trial, the fal- 
lacy of that theory is apparent. 

The 10th paragraph of the statement was, that **with 
the knowledge and consent of the said Charles Reider, 
the articles * * . * iremained in the said mansion house 
* * * , but the said Charles Reider claimed no owner- 
ship or control over the same or any part thereof.'' 

This paragraph was expressly denied by the de- 
fendant's 10th paraioraph of his affidavit of defence, and 
wherever the plaintiff's statement referred to the articles 
as not having been conveyed to Reider, such references 
are denied by the affidavit of de^fence. (See paragraphs 
8th and 9th.) 

The plaintiff offered the deeds and article of agree- 
ment in evidence for the purpose of sustaining the issue 
on the part of the plaintiff; **for the purpose of showing 
that the real estate * * * ^ came into the ownership 
of 0. 0. Bashline, the defendant; all for the purpose of 
showing the aiotual transactions between the time of 
the ownership of the real estate by Mr. Kopp and its 
acquisition by Dr. Bashline, the defendant." (See 
Stenographer's notes, pages 10, 11, 12, 20, 21, 25, 26.) 

This affirmative position having been denied by the 
defendant, the burden of proving it was placed upon the 
plaintiff. It will be observed that Charles Reider was 
not called to support the allegation made by plaintiff in 
the 10th paragiraph of the statement, and no other evi- 
dence was adduced w:hich would directly support it. The 
evidence of the plaintiff showed that when the mansion 
house was constructed, the articles in question wore ** in- 
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stalled" by him (page 4, &c. of Stenographer's trans- 
script) in the mansion house which **wa8 built for a per- 
manent residence," and he ** placed those fixtures into 
this mansion house at the time it was first built in 1905 
and 1906"; they were ** selected for use in this particular 
mansion," **with .reference to type and design, to corres- 
pond with the interior arrangement and color scheme of 
the various rooms they were to be used"; and **were 
\}^d by plaintiflF and family from 1906 up to the time he 
conveyed the land to Mr. Reider in 1915"; they '* con- 
stituted a necessary part of the lightinig system which he 
had introduced into that mansion house"; ** without 
which the lighting system would have been rendered 
practically useless"; (Stenographejr's transcript, page 
36.) 

The admission made by the plaintiff on page 28 of 
Stenographer's transcript, **That at the time of the de- 
livery of the deed * * * by Charles Reider to O. 0. 
Bashline, there was no other agreement except the deed 
itself regarding the chandeliers, electroliers and lighting 
fixtures, the stoirm door and the range and copper boil- 
er whieh are the subject of the present controversy," 
**for the purpose of explaining the res gestae, all the 
transactions leadin(g up to the alleged conversion," 
clearly indicate that the case was being tried by plaintiff 
on the principle of law that has been enunciated as fol- 
lows: **In case of grantor and grantee, if it be shown 
that the property is adapted to the use being made of the 
real estate and is attached thereto, it will be presumed 
that it was intended to become a part of such real estate; 
but such presumption may be overcome by showing that 
the owners of the property treated it as personalty dur- 
ing the time it was being used in connection with real 
estate." 

Snuffer v. Spangler, L. R. A. 1918, E. page 149, notes. 

The above case from the Supreme Court of West 
Virginia, cites the case of Vail v. Weaver, 132 Pa. 363, 
as illustrative of the rule. 

The same rule seems to have controlled the efforts 
of the defendant in combatting the plaintiff's claim for 
damages, and the .iudge presiding at the trial was cer- 
tainly controlled by that principle in his rulings and 
charge to the jury. 
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The 4th point submitted by the defendant for the 
court to charge the jury, was as follows: 

**The criterion by which the jii«ry are to be govern- 
ed in determining whether the property in suit are per- 
manent fixtures or not, is the character of the fixtures 
for permanency, and the intention of the plaintiff to an- 
nex for permanent use, at the time said fixtures were fi^rst 
put into the building.'' 

The defendant's fifth point was as follows: 

**The intention which thus becomes controlling is 
not the secret design which may have dwelt in the mind 
of the plaintiff, and of which he alone can speak; but the 
intention which flows, apparent to all, from the char- 
acter of the fixtures for permanency, the mode of their 
annexation, and the clear purpose to be served, the mani- 
fest relation which the fixtures bear to the realty, and 
the visible effect of their severance therefrom/' 

These two points were affirmed by the court, and 
the affirmation is part of the fourth reason alleged by 
the plaintiff as a basis for his motion for a new trial. 

In our view of the case, the points were drawn in 
strict conformitv with the law as laid down in: Hill v. 
Sewald, 53 Pa. 271; Seeger v. Pettit, 77 Pa. 437; Benedict 
V. Marsh, 127 Pa. 309; Wick, et al v. Bredin, et al., 189 
Pa. 83. 

The sixth point affirmed for the defendant is cover- 
ed by the same principle. 

The plaintiff's fourth reason for a new trial is there- 
fore dismissed. 

The plaintiff's requests which were not affirmed by 
the court are equivalent to binding instructions for the 
plaintiff and were properly refused by the trial judge. 
The faiets under all the pleadings and testimony were for 
the jury. 

The plaintiff's third reason for new trial is there- 
fore dismissed. 

All the other reasons assigned for new trial are too 
general for any specific answer, and for that reason must 
be dismissed. 

It is true that the brief, submitted to the court at 
the argument on the motion for a new trial, referred to 
certain pages of the Stenographer's transcript which 
contained what the defendant claimed were objoetion- 
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able rulings or evidence, but there are no specific errors 
pointed out. This mode of practice is very severe on 
jud(ges who have to review evidence for the purpose of 
ascertaining the real discontent of the objector. We will, 
however, in this case, endeavor to answer the uncertain 
objections as guided by the plaintiff's brief. 

The first observation in the brief is as follows: **In 
all of the proceedings before the court counsel for the 
defendant has confused the law of 'fixtures,' which is a 
part of the law of real property, with the law which 
should govern the case." 

'*And * * * in its rulings on the evidence, in its 
charge to the jury, and in its answers to points, the court 
fell into the same error." 

The brief then endeavors to verify these rather un- 
certain propositions, by arguing, 1st, **that the plaintiff 
owned the lighting fixtures, storm door, range and cop- 
per boiler, on and prior to October 25, 1915, and defend- 
ant came into possession ofthese articles, u^ed them and 
claimed them as his own." 

That is a fair and honest synopsis of the facts in the 
case, as far as it goes, but there were other circumstances 
in the evidence, submitted by both the plaintiff and the 
defendant, which must have impressed thfe iury. 

The second argument in support of the advanced 
propositions, is the following conclusion: ** Under these 
circumstances, the only title to the articles in controversy 
that could possibly have been obtained by the defendant, 
must have come through the instruments of writing in- 
troduced in evidence, namely, the deed of October 25, 
1915, from Mr. Kopp to Charles Reider (Exhibit No. 3, 
pages 12 and 20); the agreement of January, 1918, be- 
tween Mr. Reider and Dr. Bashline (Exhibit No. 4, napes 
21-23), and the deed of April 1st, 1918, from Mr. Reider 
to Dr. Bashline (Exhibit No. 5, pages 26-28." A study 
of the transcript of the proceedings at the trial and the 
pleadings in this case, icannot but reveal the sophistry 
of that reasoning. 

In presenting his case to the jury, the plaintiff not 
only proved the deeds of conveyance which legallv car- 
ried the real estate from his ownership, title and con- 
trol into the title and possession of the defendant, but 
he affirmatively proved that the articles now in question 
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were made fixtures to that real estate at the time he first 
took possession of it, as his domicile, or ** mansion 
house." That said articles had been selected and af- 
fijted with the special design of making the surroundings 
enjoyable in the dwelling, and they were necessary for 
the proper habitation of the said mansion house. When 
the real estate was deeded to Beider, the possession of the 
whole house, with the equipment it contained, particular- 
ly the fixtures in question, were delivered altogether to 
the custody and control of Reider. In his custody and 
possession this real estate, including the fixtures, re- 
mained unchanged for a period of more than two years, 
when it was evidently viewed by the defendant with 
his intention of purchase. At that time the articles evi- 
dently weie affixed to the premises as they were at the 
time Reider took possession of the premises by right of 
title to the real estate. It was not explained to the de- 
fendant that any of these fixtures were not intended to 
be a part of the real estate; it was not to be denied that 
Reider had retained them just as they were for over two 
years, and when the defendant bound himself to pur- 
chase the real estate in writing at a stipulated price, Rei- 
der delivered into his possession without reservation the 
whole premises, with the fixtures, just as it had been pre- 
sented to his view as an inducement to purchase. After 
thus getting into possession of the real estate, mansion 
house with its fixtures, and using and enjoying all for 
his own purposes, he fulfilled his contract to purchase and 
received his technically drawn deed for the conveyance of 
the title thereof Not until that deed of conveyance had 
been delivered to defendant and his payment of the (full 
amoii;nt of the consideration had been definitely secur- 
ed, did the plaintiflf ever intimate to the defendant that 
he claimed the fixtures annexed to the mansion house 
which he deeded and conveyed to Reider. 

All these circumstances were directly brought out 
by the evidence, affirmatively submitted to the jui^ by 
the plaintiflf. 

It was evident that the hypothesis upon which the 
defendant rested his defence is the principle of law an- 
nounced by the Supreme Court of Pennsylvania, that **as 
to all articles not so intimately connected with the free- 
hold as to become essentially a part of it, the intention, 
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not the mere physical fact of their connection with the 
realty, is the criterion of annexation. But the * inten- 
tion' which thus becomes controlling is not the secret de- 
sign which may dwell in a party's mind and as to whose 
existence he alone can speak, but that * intention' which 
was either expressly declared by the parties competent 
to make it the governing rule, or which flows, patent to 
all, from the nature and character of the act, the clear 
purpose to be served, the manifest relation which the 
article bear to the realty, and the visible consequences of 
their severance upon the proper and obvious use of it." 
National Bank of Catasauqua v. North, 160 Pa. 303. 

Upon this principle, the trial judge based his rul- 
ings in the general admission of evidence, and expressly 
charged the jury that **the test as marked out by the 
law is that, in determining whether personal property — 
and these things are pergonal property, these things 
enumerated in the plaintiff's claim are personal prop- 
erty — in determining whether personal property has be- 
come a fixture and part of the land, it is not the charac- 
ter of the physical connection with the realty which 
constitutes the criterion of annexation, but it is the in- 
tention to annex and identify the property with the real- 
ty." 

Again, in the charge, the jury was told, **As I said 
before, you will take al the circumstances of this case, 
remember them in detail carefujly. You will remember 
the building of the house as detailed to you by the 
plaintiff himself, the purchase of these things for the use 
of which damage is claimed by the plaintiff, the placinsr 
of them in the house as he described to you, ^md as has 
been described to you by other evidence, the character of 
the articles, their comparison with the surroundings and 
the premises, the price he paid, the manner in which he 
turned thom over to the purchaser of the real estate. 
Charls Reider, the manner in which they were turned 
over by Charles Reider to the present defendant, O. 0. 
Bashline, and see whether the preponderance or weight 
of the evidence convicts your mind that the intention 
was to make those articles a part of the realty." **But 
if the weight and preponderance of the evidence does 
not convict your mind that the intention of the plaintiff, 
at the time he affixed these articles to the realty, was 
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to make them a part and parcel of the realty, then of 
course, your duty would be to render a vei^dict for the 
plaintiff/^ ' 

Under the decisions, we do not think the chaiige of 
error, made by the plaintiff against the defendant and 
the trial judge, can be justified. 

It is true that, in a case stated, where by the facts 
peculiar to the particular controversy, the former' owner 
of the house, which had been levied upon by the sheriff, 
under an execution, and sold, removed such articles as he 
claimed were personal property belonging to him, be- 
fore he removed from the house, it was decided that **gas 
fixtures, su.cli as chandeliers, and side brackets, put up 
and attached to the gas pipes by the owner of the prem- 
ises, are mere personal property, not fixtures in the prop- 
er sense of the terms, and do not pass by a sheriff *s sale 
of the real estate " Vaughen v. Haldeman, 33 Pa. 522. 

And ** *Gas fixtures,' as distinguished from *gas 
fittings,' are not the subject of a mechanic's lien, under 
the Act of 1855," and that **the sale of a house in gen- 
eral terms will not include the gas fixtures in it; to pass 
them with the house there must be a special agreement." 
Jarechi, et al. v. Philharmonic Society, 79 Pa. 403. 

In that case, **the only matter in controversy (was) 
as to whether the class of materials designated under the 
general name of gas-fixtures, and the labor of putting 
them in place, can be the subject of a mechanic's lien." 

The theory of the defence in the case at bar, and the 
rulings of the trial judge, were not in conflict with the 
principles announced by those cases, bu,t were rather in 
harmony therewith, for the charge of the court expressly 
notified the jury that the articles in controversy were 
personal property, and if the proven facts and circum- 
stances did not show that they were annexed to the real 
estate with the intention of making them part thereof, 
the verdict should be for the plaintiff. The principles 
announced In the cases just cited are still followed, as 
vre understand the law, where the facts go no farther than 
did the facts of those particular cases; but the same rule 
is adhered to in another announcmeent of the Supreme 
Court in a line of cases which seem to state the same prin- 
ciple under different circumstances. Jn Vorhis v. Free- 
man, 2 W. & S. 116, Chief JuMice Gibson stated that. 
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**the criterion of a fixture in a mansion house or dwelling 
is actual permanent fastening to the freehold, but this is 
not the criterion of a fixture in a manufactory or mill." 

In Hill V. Sewald, 53 Pa. 271, the Supreme Court 
said, **It is not the character o(f the physical connection 
with the realty which is the criterion of annexation. The 
intention to annex, whether rightfully or w,rongfully, is 
the legal criterion.'' 

In Seeger v. Petti t, 77 Pa. 437 (which was a con- 
troversy between landlord and tenant), the Supreme 
Court said, '*In determining what are removable fix- 
tures, the criterion is the intention to annex, not the char- 
acter of the physical annexation to the realty." 

In considering the appeal, Mr. Justice Paxon, re- 
ferring to the facts, said, **The matter of fixtures should 
have been left to the jury as a question of intention. In- 
stead of doing so, the learned judige applied the law to 
certain facts of the case,*' for that reason the judgment 
was reversed. 

In Wick V Bredin, et al., 189 Pa. 83, the Supreme 
Court again announced the principle, **In determining 
whether personal property has become a fixture and part 
o»f the land, it is not the character of the physical con- 
nection with the realty which constitutes the criterion of 
annexation, but it is the' intention to annex and identify 
the property with the realty.'' 

The same doctrine was announced in McClintock and 
Irvine Company v. Aetna Explosives Company, 260 Pa. 
191, and Exeter v. Wickes Brothers, 263 Pa. 155. 

As was said by Mr. Justice Mercur, in rendering the 
opinion of the Supreme Court, in the case of Darrah v. 
Baird, 101 Pa. 265 (opinion 273), '^Fixtures are not 
goods and chattels for all purposes. They are not unless 
made so by the tenant's severance, or for the benefit of 
his execution creditors. While they remain attached, 
they are part of the freehold." 

As early as 1835, it was ruled that, **Even as be- 
tween landlord and tenant, fixtures erected by the latter 
and A^ich he is entitled to remove, must be removed dur- 
ing the term; after the expiration of the term, the ten- 
ant can neither remove them nor recover their value 
from the landlord.'' White v. Amdt, 1 Wharton, 98. 

This doctrine is maintained in this state, Bradley v^ 
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McCurdy, £09 Pa- 306, and followed in other states: 
Sanders v. Sutlive Bros., 6 A. L. E., 1503, and notes (g) 
1513 

In determining whether or not ** fixtures** similar 
to the articles in question in the case at bar are part of 
the real estate, the intention of the person putting them 
in place was to be considered and submitted to the jury. 
Harmony Bldg. Assn. v. Berger, 99 Pa. 320. Benedict 
V. Marsh, 127 Pa. 309. Carl v. Weaver, 132 Pa. 363. 

Those an,thorities, we think, fully sustain the theory 
upon which the defendant rested his case, and the man- 
ner in which the controversy was left to the jury. 

There is no doubt but that the articles in question 
might have been properly considered personal property 
by the original owner, but he did not treat them as such 
when he turned them over to Eeider, or during the term otf 
Reider's dominion over them, or at the time Beider turn- 
ed them over to the defendant, or during the three 
months of the defendant's dominion over them under the 
lease of January, 1918, and the reasonable presxmiptioni 
would be that the fixtures weire delivered as a part of the 
mansion house, which was a part of the real estate con- 
veyed by deed. Being necessary fixtures, under all the 
circumstances, his declaration of a secret intention, coujd 
not avail, but his intention necessarily, under the facts, 
became a question for the jury to decide. 

As we nave belfore said, the damage sued for in this 
suit was in the nature of a penalty for trover and conveir- 
sion of the personal property of the plaintiff. The issue 
made by the pleadings denied that the plaintiff owned 
the articles which the statement claimed. The proof re- 
quired from the plaintiff was to show to the satisfaction 
of the jury that the title to the articles remained in him. 
He failed to do that, and his technical reasons advanc- 
ed in support of his motion for a new trial do not seem 
sufficient to sustain the motion. Dairrah v. Baird, 101 
Pa. 265. Overton v. Williston, 31 Pa. 155. 

Motion and rule for new trial dischariged. 
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WEISNER^S ESTATE. 
Decedents* Estate — Executors and. Administraiors — Compen- 
sation — Cash Assets — Unconverted Securities — Securities Specifical- 
ly BequecUhed, 

1. Reasonable and fair compensation for the labor performed and 
the responsi/bility assumed by administrators is the recognized rule to 
be applied in determining proper compensation. 

2. In an estate of $61,000 made up of $21,000 which passed through 
the hands of the administrators in cash, $27,000 in unconverted securi- 
ties distributed in kind, and $13,000 in bank stock specifically be- 
queathed, the Court after considering the duties performed and the 
responsibilities assumed by the administration allowed as compensa- 
tion 5<5{> on cash, 3%% on unconverted securities, and 2^% on securi- 
ties specifically bequeathed. 

In the Orphans^ Court of Berks County. No. 28 
Nov. Term, 1920. Exceptions to account of administra- 
tion. 

A. B. Rieser & Son, for Accou;ntants. 
C. H. Ruhl, for Exceptant. 

Opinion by Schaeflfer, P. J., Mach 1, 1921. Mary R. 
Moser, the daughter, excepted to the following items in 
the account: 

1. Oct, 8, 1919, Pd. R. L. Graeflf, auto re- 

pairs $ 35.46 

2. May 27, 1920, Pd. Federal Underwriters' 

Automobile Insurance , 115.72 

3. Samuel M. Deck, clerical service 50.00 

4. Aecoimtants' compensation 3,068.45 

As to the first itom objected to, it appears that this 

money was expended for repairs made to a Ford auto- 
mobile after the death of the decedent. One of the exe- 
cutors testified that the repairs were ordered by testa- 
tor; and consequently there can be no question either as 
to the need of them or the liability of the estate for their 
payn»ent. This exception is dismissed. 

The second item excepted to is for a payment made 
for automobile insurance. The decedent at the time of 
his death owned a Ford automobile, appraised at $500.00, 
which accountants insured against fire, theft and acci- 
dent, paying for the insurance the sum of $115.72. It 
appears that accountants did not immediately dispose of 
the automobile, because they concluded that under the 
circumstances it was necessary to retain it for use in the 
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settlement of the estate, and for the comfort of the 
widow. Its use was confined to matters connected with 
the settlement of the estate and to taking the widow 
to the cemetery. This exception is also dismissed. 

The third item excepted to is for clerical services 
rendered. We do not question the value of the services 
rendered by Mr. Deck, but think that these services were 
virtually for the accountants and should have been paid 
by them. The testimony shows that Mr. Deck listed the 
securities, watched the interest payments due and kept 
track of their marketability, matters which were clear- 
ly within the scope of the duties of the accountants, and 
are to be pei^formed by them. This exception is sus- 
tained. 

The fourth exception is to accountants' compensa- 
tion on the ground that, $40,000 of the estate never hav- 
ing been converted into cash, it is excessive. The ex- 
ception is not without merit. The debt side of the per- 
sonal account shows that the total assets amount to $61,- 
368.00. The accountants have taken a cfredit for accoun- 
tant 's compensation of $3,068.45, which is five per cen- 
tum of the total personal estate. It is admitted that 
the sum of $7,000 was in bank at decedent's death and 
that there were about $40,000 in securities among his as- 
sets, which are still unconverted and will be distributed 
in kind. It is now contended that this shows that the 
accountants actually handled only about $13,000, and 
that the $7,000 in cash and the $40,000 in securities re- 
main intact and pnohanged, and that, consequently, ac- 
countants should at least not be compensated for holding 
the securities. The exceptant takes the position that 
commissions cannot be claimed on unconverted assets; 
and in support thereof cited Gongaware's Estate, 265 
Pa. 512. While the syllabus in this case reads, that 
** commissions will not be allowed on unconverted as- 
sets,'' yet we do not think that the opinion of the Su- 
preme Court in the case goes to the extreme length of 
holding that because assets remain unconverted and are 
brought into court and distributed in kind, accountants 
are not entitled to be compensated. In disposing of that 
branch of the case, the Court says, at page 518: 

**The 61st assignment of error alleges the Court 
below erred in reducing appellant's commissions, which 
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were allowed at the rate of five p>er cent, upon all the 
collections made, but was refused upon items of property 
not yet converted. We think this is clearly correct. If 
appellant had extra trouble entitling her to additional 
compensation, satisfactory evidence to that effect would 
doubtless have resulted in an increased allowance, but 
this would not be measured by a percentage oT the ap- 
praised value of uncollected items, and the assignment 
IS, therefore, overruled.*' 

We do not take this language to mean that com- 
pensation is to be refused altogether whenever it ap- 
pears that assets are unconverted, but rather that all of 
five per cent, will not be allowed on unconverted assets, 
or that no compensation at all can be claimed on assets 
not convertiBd nor included in the account for final dis- 
position. 

To hold that compensation cannot be allowed in 
any event where the securities are unconverted, would 
be not only a hardship on accountants, but would be 
unfair and unjust to them. Such a ruje would inevitably 
result either in a refusal by compentent persons to act 
in a representative capacity where securities are involv- 
ed, or in creating situations where executors or adminis- 
trators, in order to receive compensation, might convert 
the securities regardless of the necessity and wisdom of 
a conversion. Men do not ordinarily assume financial 
responsibilities and undergo the risk and strain which 
they impose, without the hope of just compensation. 
To expect one in a representative capacity to guard se- 
curities and be responsible for their production at the 
time of distribution, and then be denied compensation 
for handling and conserving them, because it was con- 
sidered to be to the interests of the estate not to con- 
vert them, would be asking for what is both unfair and 
unjust. That accountants should be paid for handling 
unconverted assets, and the evil resulting from a denial 
of all compensation, are clearly and forcibly pointed out 
by Judige Ashman in Holt's Estate, 12 Dist. R., 205, 
where he says: 

'*The bill of review seeks to reduce the commissions 
and counsel fees which were allowed by the adjudica- 
tion. The objection to the first of these items is based 
upon the fact that most of the securities in which the 
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estate was invested remained unchanged dxuii^ the 
course of administration, and therefore required iittle 
labor or responsibiity at the hands of the accountants. 
The criticism may or may not be true as applied to this 
case, but there are cogent reasons for rejecting it as a 
standard for adjusting the rate of compensation. The 
fact itself that investments continued to be held Intact 
is sometimes indicative of a very high order of business 
ability in their custodian. The market may point to a 
decline in values on the one hand, or to a rise on the other, 
and the temptation to sell may be equally strong, al- 
though for different reasons in either direction; that the 
trustee yields to neither may be the result of a wise fore- 
cast, at the same time that it may involve a severe na^i- 
tal strain. Another and very practical reason against 
the adoption of such a standard is the incentive which it 
would hold out to an execu,tor to convert his securities 
and by a show of activity increase his commissions. This 
evil was pointed out in Shunk^s Appeal, 2 Pa. 304, and 
is indeed self-evident. The earlier cases in Pennsylvania, 
Pusev V. Clemson, 9 S. & R. 204; Walter's Estate, 9 S. & 
R. 223; Lukens' Estate, 47 Pa. 366, and Lloyd Estate, 82 
Pa. 143, upon which the exceptant relies, fixed a lower 
rate of commissions than is allowed today, but they 
were decided when monetary conditions were very dif- 
ferent from those which now prevail The later authori- 
ties, almost without exception, justify us in holding that 
a commission of five per cent, on $45,000, which amount 
is somewhat in excess of the fund before us, was proper- 
ly awarded. '' 

R-easonable and fair compenfiation for the labor per- 
formed and responsibility assumed by executors, admin- 
istratoiTs, trustees and guArdiane is the recognized rule 
to be applied to questions of what is propei" compensar 
tion. What is reasonable and fair, when the services are 
the ordinary ones performed in the handling of estates, 
is usually measurecj by a certain rate of percentage on 
the assets of the estate, which has been adopted by our 
courts in fixing the propeir compensaton. These rates 
vary and are not allowed arbitrarily as commssions, but 
as a matter of convenience are taken as the measure of 
the compensation for services and responsibility natural- 
ly incident to the settlement of estates differing in size 
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and character. In Harland's Account, 5 Rawle 330, Chief 
Justice Gibson says, that the compensation of account-' 
ants, though usually awsirded in the form of commissions, 
is not determinable by am established practice or rule, 
being graduated to the responsibility incurred, the 
amount of the estate, and the sum of the labor expended. 
In McCausland'fi Appeal, 38 Pa. 466, Justice Strong said: 
** Commissions are given as a compensation for labor 
and responsibility, aiid where neither the one has been 
performed, nor the other incurred, there is nothing to be 
compensated." And while it has been an established 
practice, more or less, to compensate executors and other 
trustees for the faithful performance of the ordinary 
duties of the trust, by a commission of five per cent, upon 
the amount of the personal estate, and three per cent, 
upon the amount of the proceeds of real estate, two and 
one-half per cent, being included for responsibility in all 
cases: Stevenson's Estate, 4 Wharton 104; Middleton's 
Estate, 66 Pa. Sup. Ct. 55, yet, as stated before, these 
rates are used merely for convenience and not as a ruling 
rate of percentage in all cases: Montgomery's Appeal, 86 
Pa. 230; Sinnott's Estate, 231 Pa. 299. The question, 
therefore, is what, under the circumstances here, is prop- 
er compensation for the labor and care expended and the 
respoDfiibiiity incurred. 

The estate of the decedent at the time of his death 
amounted to $61,368.00, consisting of $40,000 in securi- 
ties, $7,000 cash in bank, and about $13,500 in general 
personal assets. Most of the securities are included in 
this account, to be distributed in kind; and there is, in- 
cluding income collected since the death, about $14,000.00 
cash here now for distribution. The $13,500 general per- 
sonal assets was made up of several items, one of which 
is $900, collected on a judgment which decedent held 
against the Rickenbach farm. The executors, before 
having beon al^le to realize on the judgment, were obliged 
to enter into different negotiations and experienced con- 
siderable difficulty in collecting the judgment. It also 
appears that the decedent had an undivided interests in 
an abandoned mining property, and that in order to pro- 
tect the interests of the estate, the executors were obliged 
to disentangle a number of complicated matters. Apart 
from these specific instances, the services rendered by 
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the accountants were the usual and ordinary ones per- 
formed in the settlement of estates. That accountants in- 
curred responsibility as the custodians otf $40,000 in se- 
curities, when the market has been so unsettled and 
financial conditions so uncertain, as they have been dur- 
ing the last two years, is hardly to be doubted; and to 
deny them all compensation for their trouble and worry 
in handling and conserving the securities would be un- 
just. Compensation may be allowed for any labor p>er- 
farmed, or responsibility involved, in holding them. The 
fact that some of the securities are given as specific leg- 
acies, does not disentitle accountants to compensation for 
responsibility and care in conserving them till time for 
distribution: Middleton's Estate, supra; and while it is 
true that they are the property of the legatees at the 
death of the decedent, yet delivery cannot be compelled 
except, under ceMain conditions, before time of disl^ri- 
bution, when it can only be ascertained whether there is 
suflFicient to pay the debts without resorting to them. 

We think accountants will be reasonably compen- 
sated bv and allowance of $2,320.00, made up as follows: 
$1,050.00, five per cent, on $21,000.00, cash actually hav- 
ing passed through accountants^ hands; $945.00, three 
and one-half per cent, on $27,000.00, unconverted securi- 
ties to be turned over in kind, and $325.00, two and one- 
haff per cent, on $13,000, bank stock specifically be- 
queathed. The result will be a surchaiige of $748.45, to- 
gether with the $50.00, the subject of the third excep- 
tion, which is sustained. 



JOHN W. ESHLEMAN v. GREY IRON CASTINa CO., 

G. EI.LSWORTH HIGGINS, W. A. COVENTRY 

AND I. R. STEWART (No. 1). 

Equity — Specific Performance — Stock in Corporation — Per- 
sonality — Actions in Rem — Extra- Territorial Service — Act of 
April 6y i8$g, 

A principal defendant, within the meanlnfir of the Act of April 6, 
1859. P. L. 387, authorizlngr extra-territorial service in a suit in equity 
where process has been served on a principal defendant, is one who 
has such interest in the controversy that his presence is requisite to 
its adjudication 
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Where an action for specific performance is brought against three 
defendants Jointly, two of whom are non-residents, to compel them 
to perform an alleged agreement to sell certain shares of stock to 
the plaintiff, the local defendant is a principal defendant 

The interest of a stockholder in the stock of a corporation is per- 
sonal and follows him in and is controlled by the law of his domiciL 

An action to reach property real or personal of the defendant is 
not in personam but Is quasi in renL 

In the Court of Common Pleas of Lancaster County. 
Bill in equity Motion to vacate order of service. Equity 
Docket No. 6, page 382. 

John A. Coyle, for Motion. 
F. Lyman Windolph, Contra. 

March 5, 1921. Opinion by Hassler, J. In his bill 
the plaintiff seeks a decree of specific performance to 
compel W. A. Coventry, G. Ellsworth Higgins and I. R. 
Stewart to perform their part of an oral or verbal alleged 
to have been made by them with the plaintiff on June 26, 
1914, wherein they agreed to sell, and he agreed to buy, 
sixty-two and a half shares of the capital stock of the 
Grey Iron Casting Company, the principal office of 
which is in this county, at one hundred dollars a share. 
The said W. A. Coventry, G. Ellsworth Higgins and I. 
R. Stewart, at the time the contract was made, were the 
owners of all the capital stock of said company, which 
consisted of two hujidred and fifty shares. 

W. A. Coventry, one of the defendants, is a resident 
of this county. The process issued in this case wtw per- 
sonally served upon him. On August 21, 1920, upon ap- 
plication of the plaintiff, this court ordered extra-terri- 
torial service upon said Higgins and Stewart, under the 
provisions of the Act of April 6, 1859, P. L. 387. This 
order we are now asked to vacate and set aside. 

The Act of April 6, 1859, P. L. 387, under which this 
order was made, is as follows: **It shall be lawful for 
any court of this Commonwealth having equity jurisdic- 
tion, upon special motion of the plaintiff or plaintiffs, in 
any suit in eciuity which has been or shall be instituted 
therein, concerning goods, chattels, lands, tenements, or 
hereditaments, or for the perpetuAting of testimony 
concerning any lands, tenements, and so forth, situate or 
being within the jurisdiction of such court, or concern- 
injr i^ny clmriro, lien, judgment, mortgage, or encumb- 
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ranee thereon, or where the courts have acquired juris- 
diction of the subject matter in controversy, by the 
service of its process on one or more of the principal 
defendants, to order and direct that any subpoena, sub- 
poenas, or other process to be had in such suit, be serv- 
ed upon any defendant or defendants therein, then jresid- 
ing or being out of the jurisdiction of such court, wher- 
ever he, she or they may reside or be found; and upon af- 
fidavit of such service had, to proceed as fully and ef- 
fectually as if the same had been made within the juris- 
diction of such court." 

It is contended in support of this rule, first, that the 
subject matter of this suit is not within the jurisdiction 
of this cou^rt, and second, that W. A. Coventry is not 
such principal defendant as is contemplated in the Act, 
so that service of the process upon hun did not justify 
our order for extm-territorial service upon the two non- 
resident defendants. 

In Coleman's Appeal, 75 Pa. 441, it is stated, though 
it is not a question decided, that the stock in a corpora- 
tion whose principf^l office is within the jurisdiction of 
the court is also within that jurisdiction. It has, how- 
ever*, expressly been decided, in McKeen v. the County of 
Northampton, 49 Pa. 519, that the interest which a stock- 
holder has in the stock of a corporation is personal, and 
follows him in and is controlled by the law of his domicil. 
This has also been decided in Whitesell v. Northampton, 
49 Pa. 526; Finney's Appeal, 59 Pa. 398; and German As- 
sociation V. Sendmeyer, 50 Pa. 67. It may be conceded 
that the stock owned by Higgins and Stewart in the Grey 
Iron Casting Company is with them in the City of New 
York, and is not within the jurisdiction of this court. The 
Act, however, autliorizes extra-teirritorial service upon 
non-residents when a principal defendant is within the 
jurisdiction of the court and is served with process. That 
according to the terms of the Act brin^ the subject mat- 
ter within the jurisdiction of the court. 

In lEby's Appeal, 70 Pa. 311, it is decided that where 
a principal defendant is within the jurisdiction of the 
court and has boen served with process, the subject mat- 
ter is brought within the court's jurisdiction, and extra- 
territorial ser\nce may be had under the act on non-resi- 
dent defendants. Is W. A. Coventry a principal defend- 
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ant in this case. In deciding this question in Bird v. 
Sleppy, 265 Pa. 295. Justice Kephart, on page 298, says: 
** A principal defendant is one who has an interest in the 
controversy presented by the bill, and whose presence is 
requisite to the complete or partial adjudication of the 
controversy. *In deciding who ought to be parties, it is 
necessary to distinguish between active and passive par- 
ties; between those who are so necessarily involved in the 
subject in controversy and the relief sought for, that no 
decree cAn be made without their being before the court; 
and such as a*re formal or so far passive, that complete 
relief can be afforded to those who seek it, without af- 
fecting the rights of those who are omitted . . . but 
if a decree can be made without affecting the rights of a 
person not made a party, or without his having anything 
to perform necessary to the perfection of the decree, rea- 
son as well as adjudged cases will warrant the court in 
proceeding without him, if he be not amenable to the 
pprocess of the court or no beneficial purpose is to be ef- 
fected by making him a party': Coleman's App,, 75 Pa. 
441, 459. The test, under the act, for the service of a writ 
outside the jurisdiction of the court is . . . what is 
the relief sought, and does the relief prayed for necessar- 
ily involve rights of the person charged as being the prin- 
cipal defendant, so that his presence is necessary to the 
validity of the decree?" In Smith v. Carter, 219 Pa. 315, 
a bill was filed for an accounting against three defend- 
ants, two of whom were non-residents. It was alleged in 
it that the plaintiffs were unable to ascertain, and could 
not tell, which of the defendants, or how many of them, 
JiaH moneys coming to the plaintiffs out of a lease of cer- 
obilh.taoaA lands, located within the jurisdiction of the 
rEoprt.o'^IDhe^d;ransaction between all the defendants in the 
oriilatte]fti'was^80+ complicated that it was necessary to bring 
JtioHfeaaiidMfpTfe^ithrtx^.ourt in order to enforce the rights of 
-tih«rplH)fBltiff.oi(Thfe;iii:'Was held, made the defendant, who 
resided in the coilwiti^o and who was served with process, 
oaojiTirtcnL^bdeferfdahtialia* conferred jurisdiction on the 
'>dbu^tacKii^feieTitT»4^r!ritbr!alriservice on the othe^r two 
-iHrn-tmidBntsMfef^dmits^ itiiiiJ€rf)the"Act of 1859. 
-rfi7'iITie(pUuiitifF)aaiege{^iiir6he)bil]ir6fea'/i this case that 
-^7-A)fiQ€rs-0nferyliointl5Tr *itA ^he^ mother' two defendants 
[ma'Hrf>al«(irekri»e|t jrTtto(bim>'6o.telI/fhe^stoc^kih ti'iiestion to 
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him. W. A. Coventry had an interest in the controversy 
presented by the bill. He was an active and not a pas- 
sive party to the transaction. Complete relief conld not 
be afforded the plaintiff without affecting his rights, and 
it was necessary, therefore, to have him in court in order 
to enforce the rights of the plaintiff. He was, therefore, 
a principal defendant, and service upon him justified our 
order of extra-teirritorial service upon the two non-resi- 
dent defendants under the Act of 1859. Service upon 
him brought the subject matter of the controversy with- 
in the jurisdiction of this court. 

The cases cited by counsel for the defendant to the 
effect that the Act of 1859 does not apply to actions in 
personam has no application here, as this is not isuch 
an action, but an action in rem, or qpasi in rem.i [Iiit^ 
Coorpus Juris, Section 171, it is said that '*Adioifcl)iW^ 
proceedings in personam are such as are directed against 
a person, and seek the recovery of a personak))ud|^MiBi^ 
while actions or proceedings in rem are directei/Agtainst 
a thing or property. It is to establish a statufrroBi o6&d!> 
tion thereof and procure a judgment . . . whlle^ipBO^ 
erly speaking actions or proceedings iajifem^r^ r^igainst 
the thing itself. . . . The term h£^ j^ji^j^rg^ Vff 
broader sense been applied to certaii^ififj^i^iii^ 9^iPJ^' 
ceedings between parties where the object is to rei^));!>^^ 
dispose of propert; 
in which they havi 
ly in rem, they hai 
in the nature of a< 

We are satisl 
service upon G. E] 
two non-resident 
the Act of 1859, a 
show cause why it 



SOLOMON G. MUuhW^iyr., &API& MEA^lte^l^'P 

N0RMAI^.:^^PAS9Pt^HERTO3^^ (\ 

Slander— Husbukd (YmdV'W)^j/iW-nkdStiiy.^ ff/n^iisduAd for 

Slanderous Words' Spakm^df^M/iv''^'^^' ^n* 'f' •»-^-r r 'firio^ 

In an action ^r UUVfd^'k^l'rik'^usfck^ 
feasors, there Wlaf f^iident^i^ that therfslandbl'oits words on r which the 
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action waa founded were spoken by the wife, in the presence of her 
husband, while she was testifying in his behalf in a suit before a 
Justice of the peace In which he was defendant. There was no evidence 
that the husband restrained his wife or contradicted the statements 
made by her. Held, that it was for the Jury to determine whether 
the husband heard the words spoken by his wife and whether he per- 
mitted them to be uttered for their beneficial effect in his behalf upon 
the Justice hearing the case. Verdict against husband and wife sus- 
tained. 

Motion for judgment non obstante veredicto. C. P. 
Dauphin Cou^ity, No. 1499, September Term, 1920. 

Thomas C. McCarrell, Jr., for plaintiff. 
Maurice R. Metzger, for defendant. 

t 
Fox, J., June 27, 1921. The above stated case is an 
action in Trespass against the defendants, Sadie Meashey 
and Norman Meashey, her husband. A trial by jury was 
had on the 20th day of May, 1921 and a verdict was ren- 
dered as follows: 

**We find for the plaintiff damans to the amount 
df six cents and direct that the defendants pay the cost 
of suif 

On the 23rd day of May 1921 a motion was made 
by the attorney for the defendants for judgment non 
obstante veredicto on the whole record for the following 
reasons: 

1. That the court erred in failing to affirm the de- 
fendants' first point. 

2. That the court erred in failing to affirm the de- 
fendants' second point. 

These points are as follows: 

1. Under' all the evidence in this case there can be 
no recovery against Norman Meashey, one of the de- 
fendants. 

2. Under all the evidence in this case the verdict 
must be for the defendants. 

The plaintiffs' declaration filed, alleged that the de- 
fendant, the said Sadie Meashey, at a hearing before C. 
D. Conrad, a Justico of the Peace in and for said county 
in the Borough of Middletown on the 26th day of De- 
cember, 1920 in an action of assumpsit brought by the 
said Solomon G. Miller against the said Norman Meashey 
in the presence of the jnst'ce, the plaintiff and divers 
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good citizens of the Commonwealth, in a lond voice ut- 
tered these words: '*Sol yon know what you did, you 
forged Ed- Brady's name to a note in Harrisbufg;'' which 
are base and defamatory, nd if true, subject him to an 
indictment for a crime involving moral turpitude or sub- 
ject him to an infamous punishment. 

A plea of not guilty and justification was entered by 
the defendants. Upon the trial in this case the evidence 
showed that Sadie Meashey uttered the above quoted 
words at the time and place of the hearing before C. D. 
Conrad, Justice of the Peace in the Borough of Middle- 
town, that the defendant Norman Meashey, her husband 
was then the defendant in the hearing on an action of as- 
sumpsit before the said Justice of the Peace and that she 
uttered the said wQrds in the presnce and within the 
hearing, of the Justice, the plaintiff in this cas^ and a 
number of other citizens of this Conmaonwealth, and 
that she testified and uttered the words after she had 
been sworn, in her husband's behalf in trial then being 
had, her husband also being then and there present and 
defending his own case. We think it was for the jury 
to determine from the evidence whether the husband was 
then and thore present and heard the words which his 
wife spoke in his behalf. We think it was also for the 
jury to determine from the evidence in the case whether 
or not under all the circumstances the words were spok- 
en to assist her husband, the defendant in the case, then 
being heard by the Justice, and whether or not he per- 
mitted them to be uttered, and approved olf the utterance 
fof the beneficial effect in his behalf upon the Justice 
hearing the case. There was no evidence that he restrain- 
ed or contradicted her. The action had been brought 
against the defendants as joint tort feasors. The evi- 
dence showed that the remarks were made in his presence 
and it was left to the jury as to whether the words heard 
by him and were for his benefit and approved by him- at 
the time. The jury found for the plaintiff and against 
both the defendants and it must be concluded that the 
2\3ry regarded the words thus sp>oken by his wife in his 
presence at the trial at which he was the defendant in- 
tended for his benefit, and that he heard them and that 
he was willing to receive that benefit and therefore ap- 
proved the same. We think under the law and the evi- 



Digitized by 



Google 



254 S. G. MILLER v. SADIE HEASHEY, ET AL. 

dence, the jury was justified in finding and rendering 
the veirdict it did, and the motion for judgment upon the 
judgment non obstante veredicto is therefore overruled 
and judgment upon the verdict is directed to be entered 
in favor of the plaintiff and against the defendants upon 
the payment of the jury fee. 



ELLENBERGER v. KALCIC, ET AL. 

Negligenee — Husband and Wife — Master and Servant — Lia- 
bility of Husband for JVi/e*s Independent Torts — Master and Ser- 
vant as Joint Defendants— Act of June j, i88j^ P, L,; 332 June 8, 
1893, P, L. 344; May 25, 1887, P. L. 271; April 11, 1884, P. L. 

1. A husband it not liable in damages for an independent tort 
committed by his wife. 

2. The dictum of Hess v. Heft, 3 Superior Ct. 582, to the effect 
that the acts of June 3, 1887. P. L. 332, and June 8, 1893, P. L. 344 
have not altered the common law rule which makes the husband liable 
for his wife's independent torts, is not supported by later decisions. 

3. It is proper in a case like the present one to Join as defendants 
in one action the servant who actually committed the tort by reason 
whereof damagres are clai«med, and the master who is responsible on 
the doctrine of respondent superior. ESach is preliminary liable for the 
same tortious act, and their Joinder as defendants does not Infringe 
their rights. 

4. It is a question whether successive actions against master and 
servant, for the same tort, could be sustained (Betcher v. McChesney, 
255, Pa., 394. 

Motion for judgment non obstante veredicto C. 

P. of Washington County, ^No. 317 May Term, 1917. 

Lloyd O. Hart and T. Jeflf Duncan, for the plaintiff. 
Wiley & Marriner and Hamilton & Pipes, for the 
defendant. 

Brownson, J., February 11, 1920. — The defendants 
are husband and wife. The husband was on January 26, 
1917, the owneir of a motor car, used in and for the busi- 
ness of carrying passengers for hire, of which business 
he was the proprietor. The wife, in the course of this 
business, was on the day aforesaid engaged in operating 
this car, upon a public street in the borough of Burgetts- 
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town, as the servant of her husband. The car, while so 
being driven by her, collided with a car belonging to and 
driven by the plaintiff, with the result that certain in- 
juries were inflicted upon the plaintiff and upon his car. 
The jury have found that the collision, and the injuries 
resulting therefrom, were caused by negligence in the 
manner in which Mrs. Kalcic operated her husband's car, 
and have rendered a verdict for damages against both of 
the defendants and in favor of the plaintiff. The defend- 
ants have moved for judgment non obstante veredicto 
having upon the trial presented a point in writing asking 
for binding instructions in their favor. The question in- 
tended to be raised by that point and upon this motion, 
relates to the right of the plaintiff to maintain a joint ac- 
tion against these defendants for the injury complained 
of. 

The plaintiff justifies the bringing of the suit against 
the defendants jointly upon two grounds. His first posi- 
tion is that the defendants being husband and wife, and 
the negligence complained of being a tort committed by 
the wife in her husband's absence and without his actual 
participation in or direction to commit it, both are liable 
in a joint action therefor; the wife because it was her 
own personal tort, and the husband because the modem 
legislation respecting the rights and liabilities of married 
women has not taken away nor modified the husband's 
common-law responsibility far his wife's torts. In sup- 
port of the latter proposition plaintiff's counsel have cit- 
ed to us a dictum contained in the case of Hess v. Heft, 
3 Pa., Superior Ct., 582 to the effect that the acts of June 
3, 1887, P. L. 332, and June 8, 1893 P. L. 344, have not 
altered the common-law rule that a husband is liable for 
a tort committed independently by his wife. In this 
broad and unqualified form, this diction, the words of 
which probably go beyond what was the thought of the 
writer would be opposed to what was said by the Supreme 
Court in Kuklence v. Vocht, 21 W. N. C. 521; and later 
cases lay down the doctrine that under the act of June 8, 
1893, L. 344, a husband is not liable in damages for an 
independent tort committed by his wife: Gustine v. 
Westenberger, 224 Pa. 455, 460 Whitehouse, v. Wisser, 40 
Co. Ct., 463; Smith v. Machesney, 238 Pa., 638, 541; Hin- 
ski V. Ste^'n, 68 Pa. Superior Ct., 441; Crouse v. Lubin, 260 
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Pa. 329, 333, 334. The grounds for holding the latter 
view are reasoned out in the opinions of Judge Haymak- 
er, in Whitehouse v. Wisser, and Ju,dge Head, in Hinski 
V. Stein, as ^resting upon the doctrine, cessante ratione 
le^gis, cessat ipsa lex. We think, in view of the fact that 
Mr. Kalcic had no actual participation personally in his 
wife's tortious act, which was not committed by his di- 
rection, that the mere relationship of husband and wife 
does not in this case render him liable, jointly with her, 
for that act. 

The other ground upon which the plaintiff stands is 
the existence of the relation of master and servant, which 
was and is undisputed; the position being that the wife 
is liable for her own personal negligence, and the hus- 
band, undeir the rule of respondeat superior, is also liable 
•for it, because it was committed by her while acting as his 
servant in the course of his business, and each being 
liable therefor, they are properly joined as defendants 
in the one action. 

The defendants' position is that, while the master 
and the servant may be sued severally for an injury oc- 
casioned by the latter 's negligence, they are not liable to 
suit jointly when the negligent act was not in any way 
actually participated in by the former, and his only 
liability is in the character of master, under the maxim 
respondeat superior. 

According to a distinction drawn in some of the 
cases, the instances in which the master and servant are 
not jointly suable are those in which the injury was wil- 
fully inflicted by the servant in the absence, and without 
the direction of the master. For a rule that a joint suit 
cannot be maintained for such an injury there would a 
substantial reason. Assuming the facts to be such that 
each is liable for the injury, becau;se in inflicting it thp 
servant did not go entirely outside the couirse or scope of 
his employment, yet the causes of action against them 
would be different in their natures: the right of action 
a,gainst the servant for a wilful injury would be in tres- 
pass vi et armis, while that against the master would be 
in trespass on the case: Drew v. Peer, 93 Pa. 234, 240, 241. 
Inasmuch as the Procedure Act of 1887. P. Ti. 271, in 
prescribing one statutory form of action for injuries 
formerly redressable in trespass vi et arm's and trespas'^ 
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on the case, made no change in the causes of action, this 
reason would probably still hold in Pennsylvania. In 
the case at bar, the plaintiff, in one part of the statement 
off claim, when describing the negligence of Mrs. Kalcic, 
uses the word ** wanton,'' coupled with other adjectives. 
This word has various meanings. In the connection in 
which it is useA, and inte^reting it in the light of the 
immediate context and of subsequent clauses in the state- 
ment, we are of opinion that it was not used for the pur- 
pose of aveirring, and that the statement as a whole does 
not charge that Mrs. Kalcic inflicted a wilful and inten- 
tional injury upon the plaintiff, but that the gist of the 
cause of action stated is negligence. At the trial no evi- 
dence to show a wilful or intentional injury was offered, 
the claim there advanced by the plaintiff being for com- 
pensation few an injury occasioned by negligence purely. 

The precise question which we have to consider, 
then, is whether when a servant, while engaged in work 
for the master, performs it in a negligent manner, where- 
by a third person is injured, and the servant is liable for 
such injury because the lack of care which caused it was 
his own personal neglect of duty, while the master is also 
liable therefore because he is under the law responsible 
for the servant's negligence, these respective liabilities 
can be enforced in one action. 

We have not been referred to, and have not discov- 
ered, any decision upon this precise question in Penn- 
sylvania. The cases in this state which have been cited 
to us by counsel for their bearing upon it are not in point, 
becaujse not involving the strict principle of respondeat 
superior. The question was raised by counsel but not 
decided by, the court in Durkin v. Coal Co., 171 Pa. 193. 
There is a dictum, favorable to the plaintiff, in Wenger 
V. Eohrer, 3 Pa. Superior Ct. 596, but we have not found 
any case the decision of which depended upon a determ- 
ination of the question. The authorities in other jurisdic- 
tions are in great conflict. They may be found collected 
in 26 Cyclo. of L. & P. 1545; 28 L. R. A., note on page 
441; 12 L. B. A. (N. S.) 675, and 25 Id. 356. See also 18 
Ruling Case Law . Sec. 241. The editors of these publi- 
cations do not seem to agree as to where the weight of 
authority lies. If we lay aside the cases which did not 
turn upon this question, the number of actual decision, in 
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state and federal courts, may be found to be greater 
against than in favor of the maintenance of joint action. 

In view of the conflict of authority upon the ques- 
tion in hand^ it is necessary to apply to it the rule of rea- 
son. The grounds upon which the cases that deny the 
right to maintain a joint action rest this opinion may be 
classified under four heads. 

(1) It is said that although the servant and his mas- 
ter aire each liable for one and the same act of negligence, 
one cause of action does not exist against them, for the 
reason that the master is not in fact negligent; that it is 
not accurate or correct to say that the negligence of the 
servant is the negligence of the master, the accurate 
statement being that the law, on grounds of public policy, 
imposes upon the master liability for it to the same ex- 
tent as if it were his own negligence, but that it is not 
his negligence even in leg^al intendment; and hence, as 
the grounds upon which they are held liable are different, 
it is improper to sustain one action against them joint- 
ly. It seems to us a refinement to say that because the 
legal liability of a master, who morally may be without 
fault, results from the fact that the law holds him re- 
sponsible for his servant's negligence, the cause o»f ac- 
tion against him is always different from what it would 
have been if the neglect to observe care had been his 
own; and that it is not accurate to say that in no case is 
the servant's failure to exercise due care by legal intend- 
ment regarded and treated as the negligence of the mas- 
ter. Negligence is a breach of the legal duty to ob- 
serve due care in what one is doing. When the owner 
of an automobile sends it out, in charge of his servant, 
for the purpose of having it traverse public, streets and 
highways in and for the prosecution of his business, he 
himself causes that automobile to be taken to and put in 
use at a place where its use involves danger from it to 
other persons. The driving of it upon the streets is in 
law his act, under the principe qui facit per alium, facit 
per se, because he has employed the servant to do that 
very thing. He is thus himself the cause of a situation 
whi<^h exposes other users of the highway to the dangers 
that are necessarily incident to the operation thereon of 
such a machine, and from this it appears to us to follow 
that there rests upon him a duty to have the maichine 
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operated in such a careful manneq: as will not expose 
others to dangers that are not necessarily incident to its 
proper use, and that this a primary duty resting upon 
him by reason of the fact that he is at the time in control 
of and engaged in operating the machine through his 
own servant. He may delegate or entrust the perfojrm- 
ance of his duty of taking care to the servant who drives 
the machine, and then the servant, while in the observ- 
ance of due care, will be performing the obligation which 
thus rests upon the master, as well as the like obligation 
which rests upon himself personally as the actual driver, 
while, if the servant omits to use such care, there occurs 
a breach of primary duty on the part of each. As ap- 
plied to negligence in such a case the rule of respondeat 
superioir is not a mere arbitrary ru^e of law; it has a sub- 
stantial basis in the idea that he who undertakes to do a 
certain act by and through his servant, thereby assumes 
the duty of having it done with due (regard for the safety 
of others, the very same duty that he would assume il 
imdertaking to perform it personally; and if, instead of 
accompanying his servant and seeing personally to the 
pei^formance of this duty, he trusts its performance 
wholly to the servant, the latter 's neglect to exercise due 
care constitutes a failure of performance of the master's 
duty. It seems to us that in such a case as the present 
one the cause of action against the master — ^neglect to 
perform the duty of du,e care — is the same whether the 
carelessness was that of the master personally or that of 
his servant to whom he had entrusted the performance 
for him of his duty, and hence that this cause of action is 
the same as the cause of action against the personally 
negligent servant. 

Upon the question of the joinder as a defendant of 
one whose liability for a tort is created by a rule of law, 
with the defendant who personally committed it, we are 
not without an analogy in this state Prior to 1848, and 
while the Act of April 11, 1848, P. L. 536, was in force, a 
husband was liable for his wife's torts. For torts com- 
mitted by her out of his presence, and without his direc- 
tion, she was herself liable because they were her own 
torts, and he was also liable because he was her husband 
— not for any personal fault of his own, but simply be- 
cause the law, as a matter of policy, imposed on him a 
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liability for her acts. His situation, with respeot to his 
liability for torts which qreated also a liability upon the 
part of his wife, was thus closely analogous to the liability 
of a master for the negligent tort of his servant. And yet 
it was never considered in Pennsylvania that there was 
any difficulty, arising out of the fact that the husband's 
liability and that of the wife for the same tortious act 
rested upon these different grounds, about the enforce- 
ment of them in one and the same action. An instance of 
such an action is found in Quietk v. Miller, 103 Pa., 67. It 
may be said that previous to that act of June 3, 1887, P. 
L. 332, the joinder of the husband with the wi!fe was 
necessary in any event, because a married woman could 
not then be sued alone. But if it had been thought that, 
while they were both liable for the same tortious act, the 
causes of action against them were different, so as to ren- 
der incongruous the joinder olf two such liabilities in the 
same action, such incongruity would have been avoided 
by bringing one action against them jointly to recover on 
the cause of action against the wife, and a judgment de 
bon*s uxoris, (See Btdcer v. Lukens, 35 Pa., 146) and a 
separate action to (recover a judgment de bonis propriis 
against the husband upon his liability. 

(2) It is said that evidence is required to make out 
a case against the master, which is not requisite a.^ 
against and does not affect the servant. This is true. As 
to the servant, it is sufficient to show simply that he did 
the negligent act which caused the injury, while as to 
the master it is necessary to show further that the doer 
of the act was his servant and did it in the course of 
his employment as such. But it is likewise true that if 
the master has directed the servant to do an act which in 
itself constitutes negligence, or to do something in a 
particular manner which amounts to negligence, and the 
servant, in the master's absence, carries out such in- 
struction, an exactly similar difference, exists with re- 
spect to the evidence that is necessary to establish their 
respective liabilities; and yet in such a case all the au- 
thorities concede that an action against them jointly i< 
maintainable. This reason seems to lack substantiality. 

(3) It is said that the measure of damages recover- 
able against the servant and against the master may be 
different; the negligence off the servant may be so gross 



Digitized by 



Google 



ELLENBEEQEB v. KALCIC, ET AL. 261 

as to make him liable for more than the mere compensa- 
tion which would be the limit of the liability, under the 
rule of respondeat superior, of a master who was not 
personally at fault. We can see no difficulty or embar- 
rassment, arising from this point, under the principles of 
Pennsylvania law; for the rule here is that when defend- 
ants, jointly sued and all liable ^or exemplary damages, 
are not equally blameworthy, such damages are to be as~ 
sessed according to the acts of the most innocent de- 
fendant, and that if any of the joint defendants be not 
liable for exemplary damages (though one or more oth- 
ers may be,) no such damages can be included in the vepr- 
dict: McCarthy v, DeArmit, 99 Pa., 63, 72. The result, 
then, of joining in one action a defendant who has so 
conducted himself as to be liable for exemplary damages, 
with a defendant who is not so liable, is simply that the 
plaintiff thereby restricts himself to a claim for compen- 
satory damages merely against both. We may add that 
in this .case no proof was offered to establish a liability 
of Mrs. Kalcic for more than compensation, and the jury 
were not asked to give anything more, and such com- 
pensation would have been the measure in a separate ac- 
tion against Mrs. Kalcic. 

(4) It is said that where the master is compelled to 
pay damages for a negligent act of his servant he has a 
right of action over, against the servant, to recover in- 
demnification, and if they are jointly sued, and a judg- 
ment rendered against them as joint tort feasors, sujch 
judgment would be an obstacle in the way of the master's 
recovery over from the servant. If the declaration in 
the case charges both defendants withactual participa- 
tion in the negligence, the judgment doubtless would 
have this result because it would import an adjudication 
that tlie master was an actual joint tort feasor, and might 
prevent him from showing the contrary in his suit 
acfainst his servant. But where, as in the present case, 
tiie statement of claim does not charge the master with 
any personal act of negligence, but distinctly charges 
that the actual negligence was that of the servant alone, 
and invokes, as the ground of the master's liability, the 
rule of respondeat superior, a joint judgment against the 
master and servant would, so far as we can see, import 
no adjudication of anything that would be an obstacle in 



Digitized by 



Google 



262 ELLENBERGEE v. KALCIC, ET AL. 

tlie way of his suing the servant after having been com- 
pelled to pay the judgment, upon the ground that liabil- 
ity for the damages so recovered and paid was imposed 
upon him by his servant's default in the performance of 
a duty delegated to the latter by the master. In the pres- 
ent iiivstance, the master and servant are husband and 
wife, and no suit for reinbursement can be maintained 
by the former against the latter, at least while the mar- 
riage relation exists but as it might be that this relation 
would have the effect of merely suspending the right to 
sue until its dissolution (Grace's Estate, 158 Pa., 521), 
we have considered the matter upon the assumption that 
the right to indemnification would arise. 

None of the objections stated in the decision which 
we have examined having, in our opinion, such substan- 
tiality as to exhibit, at least under the legal principles 
and the system of practice and pleading which obtain in 
Pennsylvania, any incongruity in the entertaining, upon 
facts and circumstances such as exist in the present case, 
a joint action against the master and servant, or show- 
ing that any substantive right of either defendant would 
be prejudiced thereby, or any practical difficulty or 
confusion would arise therefrom, why should such action 
not be entertained? The master and servant are in this 
case equally liable for the negligent act .which the serv- 
ant committed, and the extent of their liability is identi- 
cal — to render compensation for the actual injuries caus- 
ed by such negligence. Why then, simply for the rea- 
son that this negligence, without having been partici- 
pated in by any act of the master, is imputed to him by 
the law, with tie same effect with respect to his liability 
to the injured party as if he had taken actual part in it, 
shouhl the plaintiff not be permitted to sue the parties, 
both of whom are liable to him, in a joint action! It is 
indeed a question whether he can in separate actions re- 
cover judgments against each. In Betcher v. McChes- 
ney, 255 Pa., 394, a person injured by the neglig.ent act 
of a servant, after recovering against the servant a 
judgment which remained unsatisfied, sued the master, 
and Mr. Justice Stewart remarked (page 396) that this 
was **but the splitting up of a single cause of action 
which the law will not allow," and again (pp. 398-9) 
tliat *4t is a familiar principle that a single tort can be 
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made the basis of negligence only in a single action." 
The opinion distinguishefe between the case of actual joint 
tort feasors who have participated each by his own con- 
curring personal negligence, in causing an injury, and 
who may be sued separately and successively until satis- 
faction is obtained from one of them, and the case of 
master and servant whejre the tort is the personal act of 
the servant but imputed to the master, who has a right of 
recourse against the servant, which brings him into 
privity with the latter when sued. **The party may," it 
says on page 398, '*sue either master or servant, the one 
for actual negligence, the other f^r imputed negligence, 
but it by no means follows that if he sue the one and ob- 
tain judgment, that he can afterwards sue the other on 
the ground that he had not realized on the judgment ob- 
tained.'' The assignment of error which was sustained 
in that case wias to a refusal of the trial court to admit 
an offer of the record of the action and judgment against 
the servant made for the expressed purpose of restrict- 
ing the plaintiflf to the amount of that judgment in his 
recovery against the master, which offer the appellate 
court holds ought to have been admitted; but the opin- 
ion contains a decided intimation that the recovery of 
the separate judgment agjunst the servant was a bar to 
the action against the master. If this be so, it would fol- 
low that either the injured party should be permitted to 
join master and servant in one action, or that he must in 
all cases elect to pursue the property of one or other of 
them alone. Take an instance in which each owns prop- 
erty but the property of neither is sufficient in value to 
compensate the plaintiff in full, while these separate 
properties will be adequate, collectively, for this pur- 
pose: in such case justice requires that the injured party 
bo permitted to recover against both and if he cannot do 
tins separately, he must do it in a joint action. Neither 
Betcher v. MeChesney nor any other Pennsylvania case 
that we have encountered holds that such a joint action 
cannot be maintained, and the reasoning in the case men- 
tioned seems to us to lend support to the position that it 
may. 

Confining the application of what we have said to 
the facts of this case, we think that, as has already been 
indicated, the liabilities of these defendants, for one and 
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tlie same injury caused by negligence in the operation of 
til is automobile, are not so dissimiliar in nature as to 
produce an incongruity when made the subject of one 
suit, and that in such a case as this, under the pleadings 
and the evidence, and the law of this state, no injurious 
result to either defendant will be caused thereby; that in 
the language of Schumpert v. Railway Co., 65 So. Car. 
;}32, 95 Am. St. R. 802, quoted in 18 Ruling Case Law. 
See. 241: **Both are liable jointly, because from the rela- 
tion of master and servant they are united or identified 
in the same tortious act resulting in the same inju^.*' 
The right of a master to sue the servant for reimburse- 
ment of damages paid for an injury caused by want of 
care in such a case is not based (like the ri^ght of action 
in a case like Lohr v. Philipsburg Borough, 156 Pa. 246, 
or Button v. Lansdowne Borough, 198 Pa. 563, 566) upon 
the theory that the duty of the latter to the public or the 
person injured is primary and that of the former second- 
ary; on the contrary, as was said in Betcher v. McChes- 
ney, supra, the master is primarily, and not merely sec- 
ondarily, liable. Its basis is the duty which the servant 
owes to his master to render faithful service and proper- 
ly perform all duties and obligations which the master 
confides to him. It is a breach of this duty which gives 
jrise to the servant's Obligation to indemnify the master. 
As each of them is primarily liable for one and the same 
act of negligence, we can see no reason why the plaintiff 
should not have hip remedy against both in a joint ac- 
tion. Whether, if the master has to pay the judgment, 
his claim over against the servant could, in view of the 
mutual relations existing between them be asserted by 
means of the proceeding for subrogation (See Acker- 
man's Appeal, 106 Pa. 1, 5; Miller's Appeal, 119 Pa. 620. 
631; Lack. T. & S. D. Co. v. Gomeringer, 236 Pa. 179, 
188,) or would have to be the subject of an independent 
action, we need not consider. In either event the liability 
to the injured party and the amount thereof would be 
settled by the judgment, not only as between the defend- 
ants and the plaintiff, but also as between the defendants 
themselves. The sustainin;g. o'f the joint action would, in 
no way that we can see, injuriously affect the rights of 
any party. 

The conclusion tp which we have come upon the 
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merits of the main controversy makes it unnecessary to 
discuss the argument for the plaintiff that a motion for 
binding instructions, is not the proper method of taking 
advantage of a misjoinder of defendants, or the reply on 
the defendants' behalf thereto, that the request and mo- 
tion are grounded upon the evidence in the case and tiie 
facts disclosed thereby, and not upon the writ or the 
statement of claim, and raise a question not of mere mis- 
joinder of parties but of a misjoinder of causes of action. 

Upon the whole case, we are of opinion that the mo- 
tion of the defendants must be denied. 

And now, February 11th, 1920, after argument the 
motion of the defendants for judgment non obstante 
veredicto is overruled and denied, and the prothonotary 
is directed to enter judgment upon the verdict on pay- 
ment of the jury fee. 



WASHBURN-CROSBY CO. v. REISER. 

Attachment — Bulk Sales Act of May -?j, 1919^ P. L, 262 — 
Proceeding to Avoid Sale — Breach of Executory Contract — Future 
Deliveries, 

An attachment cannot be effective to avoid a bulk sale made by 
defendant of the stock and fixtures of his business, where the alleged 
debt is nothing more than a claim for damages for breach by defend- 
ant of his executory contract ftr future deliveries of merchandise, 
which at the time of the transfer had not been made. 

The beneficiaries uf the Bulk Sales Act are the existing creditors at 
the date of the transfer. The terms "creditor" as used in the Act must 
be understood In Its most characteristic sense and thus limited to 
those having determinate claims on account of transactions thereto- 
fore fully consummatC'Cl on credit, :inJ not including merely prospec- 
tive demands contingent upon an eventual breach by defendant of an 
outstanding contract for future deliveries of merchandise. 

Motion to dissolve lien of attachment. In the Court 
of Common Pleas of Lackawanna County. No. 379, March 
Term, 1921. 

J. G. Sanderson, for Plaintiflf. 
F. W. Lidstone, for Defendant. 

Newcomb, J., July 20, 1921. Attachment under 
Act of 1869 and its supplements. The writ was foundei] 
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upon an affidavit charging fraud in terms as follows: 
"Deponent is informed and verily believes that said 
Fred Keiser has removed and disposed of a considerable 
portion of his property, and is about to remove and dis- 
pose of other of his said property with intent to defraud 
his creditors.'' 

That is a merely sweeping and general assertion, 
though probably sufficient for jurisdictional purposes as 
it runs in the words of the statute authorizing the process- 
But the allegation having been traversed by counter af- 
fidavit underlying this motion, it would have been good 
practice to leave the burden of proof where it naturally 
belonged, namely, upon plaintiff who had the affirmative 
of the issue thus raised. Not content with that, defend- 
ant had recourse to the somewhat awkward expedient 
of proving a negative. In that way the fact is disclosed 
that plaintiff had sued to avoid a sale by defendant of the 
stock and fixtures of his bakery business without haviii.cr 
complied in all particulars with the requirements of the 
Bulk Sales Act of 23 May, 1919, P. L. 262. 

That attachment will lie for this purpose is no long- 
er debatable as it has been repeatedly so held by the ap- 
pellate coivt. But so far as we are advised it has not 
been so held under a mere averment of actual fraud as 
in this case. Nor is it apparent just how it could be con- 
sistently so held. In cases arising exclusively under the 
Act of i869, all that supports the plaintiff's sJlegation of 
fraud in such general tarms is the fact that the proceed- 
ing is statutory and, though general, the averment runs 
in the terms of that statute. But those terms have to do 
with actual, not imputed or technical fraud as defined by 
a subsequ,ent statute, viz., that of 1919. That in their 
nature the two things are not equivalents, is self-evident. 
The test of the one is the existence of a specific personal 
intent; that of the other, the mere omission to observe an 
artificial regulation imposed by law, regardless of any 
intent. Therefore, to hold that the allegation here will 
answer the purpose of pleading as well in the one case 
as the other, would be to countenance that which in all 
analogous procedure is discountenanced as a variance. 

The drfendant's sale in question was made to his son 
in writing under seal by the terms of which the son as- 
sumed **the payment of all debts due and owing by" the 
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father. A schedule of debts was listed including a mat- 
ter of $115 payable to the plaintiff. This was duly paid 
by the son and accepted by the plaintiff. 

The transfer is however, sought to be impeached by 
the latter for bireach of the statutory reqpirements in two 
particulars: (1), the omission to give plaintiff formal no- 
tice in advance of the transfer; and (2), the failure to 
include in the debt listed as owing to plaintiff, the claim 
now in dispute. 

This serves to direct attention to the nature and 
character of the alleged debt for which the attachment 
was issued. It was defined in plaintiff's affidavit as fol- 
lows: 

urn m m (j^fendaut is indebted to the plaintiff in 
the sum of $1,422, with interest from the 24th November 
1920, for liquidated damages arising but of the cancella- 
tion by said defendant of a certain contract calling for 
delivery of the balance of an order" of flour ''sold by 
the deponent" (plaintiff) ''to him, tendered to the de- 
fendant under the terms of the contract, copy of which 
is hereto attached." The writing appears to be dated 
May 5th, but that is believed to be a clerical error; it was 
probably August 15, 1920. It called for two carload lots 
to be respectively delivered not later than October 1st and 
December 31st, same year. There was timely delivery of 
the first lot which was paid for. The other was shipped 
from Minnesota. November 29th. In the meantime de- 
fendant had sold to his son, on November 12th, and on 
the 24th so advised the plaintiff by letter in which it was 
stated the balance of the flour would not be wanted. 
Whether that ad\iee was received by plaintiff before the 
shipment is a matter of dispute; bu,t it will be noticed 
that interest is claimed from the 24th November, thus 
rather pointedly negativing the theory of indebtedness 
prior to that date. Be that as it may it is neither disput- 
ed nor disputable that the alleiged debt is nothing more 
or less than a claim for damages for breach by vendee 
of his executory contract for future deliveries of mer- 
chandise. True, plaintiff calls it liquidated damages — 
no doubt because of a provision in the order that, in case 
of refusal to accept ,several different methods of liquidat- 
ing the damages should be open to vendor. But whicli 



Digitized by 



Google 



268 WASHBTT.N-CROSBY CO. v. REISER. 

one of these options, if either, was claimed to have been 
exercised does not appear in the affidavit. 

Question: Could a claim of that character give plain- 
tiff tho status of a creditor of defendant within the mean- 
ing of the Sales Act on the 12th of November, when de- 
fendant transferred his property? 

Tru,e, pro tanto, as to the balance unpaid on the 
October delivery the relation of debtor and creditor, pure 
and simple, then existed. But that was duly extinguish- 
ed by payment, and it cannot serve to characterize the 
demand now in suit. There was a mere potential liability 
which could become fixed and determined only upon 
future perfomnance on part of vendor — something neces- 
sarily uncertain. Many things could happen to provent 
it. 

The beneficiaries of the Sales Act are tlie existiirf 
creditors at the date of the transfer. They a-e b no!i - 
ed at the expense of the transferee. In its practical oper- 
ation, therefore, the statute is rather drastic, and its 
scope should not be enlarged by any fanciful construc- 
tion. The rational conclusion would seem to be that the 
term creditor as used in the Act must be u.nderstood in 
its most characteristic sense and thus limited to those 
having determinate claims on account of transactions 
theretofore fully consummated on credit, and not includ- 
ing merely prospective demands contingent upon an 
eventual breach by defendant of an outstanding contract 
for future deliveries of merchandise. Such claim is 
wholly conjectural and uncertain. The contingency mv^y 
be determined by vendor's failure to doli^er, rtS ttoII a^^ 
buyer's refusal to accept. But suppose there had been no 
default in this case on either side and acceptance had 
followed delivery. While a debt would have been there- 
by created, its e^.istence couldn't have been made to re- 
late back to the 12th of November. A fortiori the same 
would be true of a claim for **dama<g.es arising out of the 
cancellation" of the contract relied upon bv this plain- 
tiff. See Cain v. Samuels, 69 Pitts., 155. 

The fitness of the allegation of actual fraud in a case 
of this kind is doubted, but determination of that ques- 
tion may await some occasion when decision shall be 
deemed necessary. The present issue can be disposed of 
on the other grounds above stated, namely, that plaintiff 
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is not a creditoor of defendant within the meaning of the 
Bulk Sales Act. 

The rule to show cause is accordingly made absolute 
and the lien of the attachment dissolved. 



PARSONS V. BRADFORD. 
Bqu y-^JurisdcHon — Indefinite Averment, 

In a claim for damages for breach of a written contract, modified 
in some particulars by parol, an incidental allesratlon of fraud, and a 
request for an accounting, will not firive Jurisdiction in equity, as there 
is an adequate remedy at law. 

An averment that the same kind and quantity of stone cannot be 
purchased in the open market, standinsr by itself, is too Indefinite. 

In the Court of Common Pleas of Lehigh County, in 
Elquity. No. 2 January Term, 1921, in Elquity. William 
Parsons v. A. W. Bradford. Bill in Equity. Demurrer. 
Case certified to law side of court. 

Grim & Grim and Dewalt & Heydt, for Plaintiflfs. 
C. William Fried and Francis J. Gildner, for De- 
fendants. 

Henninger, J., June 6, 1921. In the above case a bill 
in equity was filed in the Court of Common Pleas of Le- 
high County on November 22, 1920 by the plaintiff, com- 
plainant. The defendant on December 13, 1920 filed a do- 
muurer and in the Sixth and Seventh Paragraphs there- 
of, avers and pleads as follows: 

**6. If there is any liability whatsoever from the 
defendant to the plaintiff on the contract on which this 
suit is brought, the plaintiff has a full, adequate and com- 
plete remedy at law. 

7. If there is any liability whatsoever to the plain- 
tiff of and from the defendant, on the contract on which 
he seeks the relief as prayed for, such contract shows 
that the plaintiff is not entitled to equitable relief; but 
that plaintiff thereunder has a full, complete and ade- 
quate remedy at law for any alleged breach thereof 

The conjl has carefully examined the allegations in 
the plaintiff's bill of complaint and the agreement there- 
to annexed and marked Exhibit *'A.'' The court has 



Digitized by 



Google 



270 PARSONS v. BRADFORD. 

reached the conclusion as a matter of law, from such an 
examination that the claim of the plaintiff against the 
defendant is to be recovered by an action in assumpsit 
for damages for breach of contract. An incidental alle> 
gation of fraud and a request for an accounting do not 
take the case away from the law side of the court. The 
claim is for damages for breach of a written contract 
modified in* some particulars by parol. The plaintiffs 
has an adequate remedy at law; and the court decides in 
limine that equity has no jurisdiction upon the bill and 
demurrer filed in the case as the plaintiff has an ade- 
quate remedy at law. 

In reaching this decision the court was guided by the 
principle of law enunciated in the following cases here 
cited. In the case of Holland v. Halahan 211 Pa. 223 Fell 
J. rendering the opinion decides as follows: 

** Equity will take jurisdiction on the ground of ac- 
edunt, notwithstanding that the accounting involved is 
on one side only, if it is complicated as seriously as to 
embarrass the remedy at law and in cases where discov- 
ery is needed and is sought. But it will not take jurisdic- 
tion where there is no relation of trust and the accounting 
is not <?omplicated and is merely a basis for ascertain- 
ing damages: Qloninger V. Hazard, 42 Pa. 389; Grulbb's 
Appeal, 90 Pa. 228; Pittsburg & Connellsville E. R. 
Co.'s Appeal 99 Pa. 177; Graham v. Cummings, 208 
Pa. 516. Jurisdiction has been taken in cases where 
the accoimts were not mutual, but ascertainment of 
the amount due involved the examination of the whole 
busiiiess of the defendant, as where an agent was 
< ntitled to a share of the net profits of a business as com- 
pensation for service, or the owner of a patent was en- 
titled to a share of the profits derived from the manufac- 
ture and sale of a patented article by his license. But ouf 
cases have not srone further than to hold that a bill by an 
agent or employee, for commission or salary will be sus- 
tained where the amount due is uncertain and to be de- 
torn) ined by ascertaining the profits of a business, or the 
accounts are so complicated as to make it impossible to 
obtain an intelligent result by a jury trial. If we went 
further than this, we should have difficulty in finding a 
logical stopping place. '^ 

In the case of Koch & Balliet's Appeal, 9 Weekly 
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Notes of Cases ^3, Sterrett, J,, in deliyejring the opinion 
of the court decides: • *. \ \ 

** Assuming, then, that appellants negle^jte^ and re-, 
fused to work the mines with rjeasQmhie diligence; i% is 
very clear that the appellees had a complete and ade- 
quate remedy at law for the recovery of swh damages as 
tiiey may have sustained. 

There was no allegation of fraud, accident, or mis- 
take in the procurement oo- execution of the agreement, 
nor was there anything alleged or shown that would 
justify a mandatory order on the appellants, requiring 
them to proceed and prosecute the work of mining within 
a specified time, on pain of forfeiting their rights xmder 
the a^gxeement. Nor could it be justly claimed that piro- 
ceeding in equitj^ a multiplicity of sints would be avoid- 
ed. WTiile the agreement remains in force, the right qt 
action must necessarily depend on breaches of its prpvi- 
sions, and non constat that any will occur hereafter. The 
only claim that has been made, and sustained with any 
degree of success, is the demand for damages resulting 
from a breach of the agreement, and for that theire was 
no doubt an adequate remedy at law. Where proper 
ground for equitable relief is laid and sustained, and 
jurisdiction has thus attached, courts of equity will pro- 
ceed to award compensation or damages when they are 
incidental to such relief, but not otherwise. We think 
the conclusion reached by the master, in both of his re- 
ports, that the bill should be dismissed, was correct.** 

The decision in the case of Strause v. Berger, 220 Pa. 
367, by Fell, J., states the principle of law involved as 
follows: 

*'0n the question of jurisdiction the case is near the 
border line. The general rule undoubtedly is that the 
specific performance of contracts for the sale of personal 
property will not be enforced for the reason that ordin- 
arily compensation for the breach of the contract may 
be had by way of damages. A well-recognized exception 
to the nile is where the thing contracted for cannot be 
purchased in the market and, because of its nature or the 
circumstances, the delivery of the thing itself and not 
mere pecuniary compensation is the Tedress practically 
required: McGowin v. Remington, 12 Pa. 56. *The gen- 
eral rule is not to entertain jurisdiction to decree a spe- 
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cific performance repeating goods, chattels, stocks, 
choses in action and other things of a merely personal 
nature; but the rule is qualified, and is limited to cases 
where the compensation in damages would fuimish a 
complete and satisfactory remedy*: Notes to Cuddee v. 
Butter, 1 Leading Cases in Eq. 1099. Ordinarily a com- 
plete remedy may be had in an action at law for the 
breach of such a contract as that under consideration, 
bu,t in this case we have the finding that the tinrber had 
a special value to the plaintiff for the use for which he 
bought it because of its quality and because of the dif- 
ficulty of procuring such timber in the locality in which 
his business was conducted. The case does not differ in 
principle from that of Vail v. Osburn, 174 Pa. 580, where 
a contract to cut and deliver bark to a tannery from trees 
in proximity to it was enforced. '* 

In the case of Appeal of Pittsburg and Connellsville 
Railroad Co., 99 Pa. 177, Green, J., after stating the facts 
of the case files the following opinion: 

*' Returning to the consideration of the principal con- 
tract involved in this controversy, we find that the in- 
jury complained of is the non-payment of moneys which 
would be due to the plaintiffs, if the defendant continujed 
to maintain and woirk the line. For the time that it was 
working according to the agreement, the moneys actual- 
ly received were in good faith divided. The plaintiffs 
have no ownership of the telegraph line. They have no 
right to participate in working it. The defendant has the 
exclusive right to take the earnings, and when they are 
received they are the sole property of the defendant 
After their ireeeipt. arises the obligation, to pay to the 
plaintiffs a sum equal to one half of the amount received. 
Surely, this is but a bare pecuniary obligation, the breach 
of which is fullv and adequately compensated by a re- 
covery in dama.s^es of the amount which ought to be paid. 

And so also, if the defendant fails to carry on the 
business according to the agreement, and by reason of 
such failure, does not receive the moneys which would 
have come to hand, had the business actually been con- 
ducted, here again is but a breach of contract, which can 
be compensated in damages. In either or any aspect of 
the case, therefore, the remedy of the plaintiffs is ade- 
quate and ample by action at law. In the present case 
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there is no element of specific performance, and a decuree 
to that effect could not have been made, if it had been 
asked. No such prayer, however, is contained in the bill. 
There is no matter of fraud, mistake, accident, trust, dis- 
covery, or mutual account, in the bill or in the case, and 
hence we are unable to perceive any species of equity jur- 
isdiction, upon which a decree can be founded. The only 
accounting that can enter into the case is unilateral, and 
even that is only a basis for ascertaining damage. The 
authorities applicable to the controversy are quite fam- 
iliar, and only a brief reference to a few of them is re- 
quired. In Gloninger v. Hazard, 6 Wr., on P. 401, we 
said: 'There is no dou.bt of our concurrent jurisdiction 
with courts of law, in matters of account, wheire the ac- 
counts are mutual and complicated, and also where they 
are all on one side, but discovery is sought, and is ma- 
terial to the relief But on the other hand, where 

the accounts are all on one side, and no discovery is 
sought or required, courts of equity will decline taking 
jurisdiction of the cause.' See also 2 Norr. 441; Kauf- 
man's Appeal, 5 P. F* Smith 383. A complainant aveirred 
that he agreed to sell a lot to the defendant, he to pay 
at the same rate as he paid others, and that he paid 
others at a rate which he refused to pay to complainant, 
and prayed for specific performance. Held, that the 
agreement was simply for the payment of money, and 
complainant had an adequate remedy at law: Koch & 
Balliet's Appeal, 9 W. N. C. 343. Where a right to mine 
is granted in consideration of a royalty reseirved, the law 
implies a covenant by the grantee to work the mine with 
diligence so that the grantor may receive the contemplat- 
ed compensation; bu.t in the absence of special grounds 
of equity jurisdiction, such covenant will not be specifi- 
cally enforced in equity, an action at law for damages 
being an adequate remedy. See also Grubb^s Appeal, 9 
Norr. 228. 

It is unnecessary to prolong the citations. We are 
of opinion that the plaintiffs have an adequate remedy at 
law, and that there are no special grounds of equitable 
relief exhibited. In such cases there is no jurisdiction in 
equity to entertain the complaint or make any decree.'* 

The plaintiff in his bill by paragraph 8 makes the 
short averment as follows: 
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**8. That the same kind and quantity of stone can- 
not be pnrchased by the plaintiff in the upon market." 

The word **upon" no doubt is a clerical error and 
shoujd be **open." Nowhere in the bill does the plain- 
tiff allege the business he is engaged in, nor for what pur- 
poses the stones were to be used by him; nor are the 
quality of the stones to be quarried mentioned in the bill. 
The agreement itself which is the foundation for the 
plaintiff's bill in equity is silent on these matters. The 
statement contained in the 8th Paragraph of the Plain- 
tiff's bill is the allegation of a conclusion without the 
statement of any facts from which the conclusion is ar- 
rived at. The construction of the terms of the agree- 
ment is for the court. But the facts in relation to the 
breach of the contract is a matter of fact to be submitted 
to a jury. And if there was a breach the measure of dam- 
ages and compensation should, under instru^ction of law 
by the court be determined by a jury. We are of the 
opinion that the plaintiff has a full and adequMe remedy 
at law. 

DECREE. 

And now, June 6, 1921, this cause came on to be 
heard at this term, and was argued by counsel, and upon 
com^irleration thereof, it is ordered, adjudged and de- 
creed that this cause be certified to the law side of the 
court, at the costs of the plaintiff in accordance with the 
provisions of the Act of June 7, 1907, P. L. 440. 



m RE ESTATE OF LEON W. MAZURIE. 

IVtlh — DecedenVs Estate — Trustees — Removal. 

An executor named in a will does not act as trustee by virtue of 
his being: named as executor, that is, eo nomine, where tbe testator 
devises and bequeathes all real and personal estate to a widow for 
life, and thereafter absolutely to a son, and, after the appointment of 
an ex^Bcutor, provides "and wish he place same in trust for same." 

On a citation for the appointment of another trustee, the court 
appointed another trustee, and directed that the former trustee or exe- 
cutor, pay over certain moneys and account for the remainder. 

In the Orphans' Court of Lehigh County. In re 
Estate of Leon W. Mazurie, deceased. Auditor^s Report. 
Exceptions to same Exceptions dismissed. 
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U. VV. Schantz, for Executor, 
J as. B. Deshler, for Exceptants. 
George M. Lutz, Auditor. 

Henniuiger, J., Feb. 16, 1920. All the matters in con- 
troversy in the above estate were submitted by the court 
to George M. Lutz, Esq., auditor by order of the court 
dated >Jovember 19, 1917. The decedent died January 
27, 1909, testate and his last will and testament was duly 
probated in the Register's Office of Lehigh County on 
February 19, 1909. In his last will and testament, the 
testator nominated and appointed Lewis D. Belaiir, of the 
city of Philadelphia, to be his executor of the will. 

The beneficiaries in the will of the testator, after the 
payment of debts, are Cora M^urie, the widow and 
Licwis D. Mazurie his minor son. To Cora Mazurie, the 
widow, the testator devises and bequeaths all his real 
and personal estate for and during the term of her 
natutraJ life and from and immediately after her death 
the testator gives the same unto his son, Lewis D. 
Mazurie, absolutely. Then after the appointment of the 
executor in the Fourth Clause of the Will follows this 
clause: 

'* Fifth — ^And wish he place same in trust for 
same — '' 

Under this clause of the will, the court is of the 
opinion that the executor named in the will did not act 
as trustee by virtue of his being named as elecutor that 
is eo nomine. It became the duty of the executor to set- 
tle the estate of the decedent as executor and whatever 
assets were left in his hands upon a final settlement of 
the estate were thenceforth in his hands as trustee under 
the clause of the will heretofore quoted. 

This matter is before the court on the report of an 
auditor. Ah examination of the proceedings in the estate 
leading up to the appointment of the auditor are as fol- 
lows, as disclosed by the record papers. 

The first account of Lewis D. Belair, executor of the 
last will and testament of Leon W. Mazujie, late of the 
Township of Lower Milford, Lehigh County, Pennsyl- 
vania, deceased, was filed in the Register's Office of Le- 
high County on April 20, 1911, which account became ab- 
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solutely connrmed on June 27, 1911, by the Orphans' 
Court of Lehigh County, Pennsylvania. 

An account was filed in the Orphans' Coujt of Lehigh 
County on September 11, 1916, entitled as follows, to 
wit: 

The second account of Lewis D. Belair, trustee under 
the last will and testament of Leon W. Mazurie, late of 
the Township of Lower Milford, Lehigh County, Penn- 
sylvania, deceased. 

In the estate of Leon W. Mazurie, deceased, the peti- 
tion of Cora Diener was p»resented to the Orphans' Court 
of Lehigh County, setting forth that she is the beneficiary 
named in the trust, the widow of testator, now married 
to Fred Diener and setting forth other facts in relation to 
the estate and the management thereof with the prayer 
to court as follows, to wit: 

** Wherefore, youx petitioner prays that the court 
will appoint a trustee, as your petitioner is informed and 
believes that no trustee has been appointed by the will 
of said Leon W. Mazurie, and respectfully suggests that 
the court appoint the Allentown Trust Company as such 
trust e and that your Honorable Court award a citation 
directed to the said Lewis D. Belair, conunanding him to 
appear and show cause why he should not be superseded 
as acting trustee of the said estate of Leon W. Mazurie, 
deceased, and pay over all moneys in his hands as execu- 
tor belonging to said tru^t, and do such further acts as 
said court may dieect." 

A citation was duly issued to the said Lewis D. Be- 
lair and an answer filed by him to the petition. There- 
upon on the 19th day of November A. D. 1917, James B. 
Deshler, Esp., attorney for Cora M. Diener, petitioner, 
and Horace W. Schantz, Esq., attorney for Lewis D. Be- 
lair, executor and respondent, moved the court for the 
appointment of an auditor to audit said accounts and to 
hear all matters raised by the said petition and answer 
and report his findings of fact and law to the court. The 
court by Clinton A. Groman, President Judge, on the 
same day appointed an auditor as moved for as follows, 
to wit: 

**Now November 19, 1917, on motion of J. B. Desh- 
ler and H. W. Schantz, attorneys for the parties, the court 
appoints George M. Lutz, Esq., auditor to audit the said 
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accounts, etc. and to hear all matters raised by the said 
petition and answer, and report his findings of fact and 
law to this court. '^ 

The court has carefully read and considered all the 
evidence and testimony produced and submitted to the 
auditor; also the findings of fact by the auditor and the 
conclusions of law arrived at by him. Also the exceptions 
filed by the parties to the said findin^gs of law and facts. 
After a careful consideration of all matters now before 
the court and the oral arguments of counsel and their 
briefs submitted, the court is of the opinion that the 
auditor's restated account of the corpus and income of 
the estate should be approved by the court; as well as 
the eighteenth, nineteenth and twentieth findings of fact 
by the auditor as follows, to wit: 

'*18 — After surcharging the account with certain 
amoujits as appears in the re-stated account and allowing 
the costs of the audit to be deducted from the balance in 
the hands of the accountant, the corpus of the trust fund 
on May 24, 1918, amounts to the sum of sixteen hundred 
and ninety-five and 88-100 dollars ($1695.88) on which 
the said Lewis D. Belar, Executor and Trustee, is charg- 
ed with interest at the legal rate from May 24, 1918. 

19 — That the real estate of Leon W. Mazurie con- 
sisting of the hotel property at Dillingersville, Pa., 
valued at $2500.00, is a part of the trust estate under the 
custody of the trustee, the income of which should be ac- 
counted for from May 24, 1918. 

20 — That Tjewis D. Belair, the executar and trustee 
has greatlv mismanaged said trust." 

DECREE OF THE COURT. 

And now February 16, 1920, in accordance with the 
findings of fact and law by the court, it is hereby ordered 
and decreed: 

First — That Lewis D. Belair be and he is hereby re- 
moved and dismissed as trustee under and by virtue of 
the provisions of the last will and testament of Leon W. 
Mazurie, deceased. 

Second — That in accordance with the petition and 
prayer of Cora Diener, widow and beneficiary for life of 
the residuary estate of the said Leon W. Mazurie, de- 
ceased, in the said trust. The Allentown Trust Company 
of Allentown, Pennsylvania, is appointed Trustee in place 
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and stead of the said Lewis D. Belair, under the terms 
and provisions of the last will and testament of Leon W. 
Mazurie, deceased. 

Third — That the said Lewis D. Belair is ordered and 
directed to pay the costs of the audit, as par report of the 
auditor, to the dilTerent parties entitled thereto making 
a total sum of two hundred and ten 40-100 dollars 
($210.40). 

Fourth — That the said Lewis D. Belair is ordered 
and directed to pay to the AUentown Trust Company, 
succeeding trustee appointed by the court, the sum of 
sixteen hund^red r»nd ninety-five 88-100 dollars ($1695.88) 
together with interest from the twenty-fourth day of May 
Anno Domini one thousand nine hundred and eighteen 
to the day of payment. 

Fifth — That the said Lewis D. Belair is ordered and 
directed to account with The AUentown Trust Company, 
successor, in the trust for all rents and incomes received 
by him from the real estate at Dillingersville, Pennsyl- 
vania, belonging to the estate of Leon W. Mazurie, de- 
ceased, from the twenty-fourth day of May Anno Domini 
one thousand nine hundred and eighteen after the de- 
duction of taxes and necessary repairs paid by the said 
Lewns D. Belair. 

Sixth — The AUentown TruM Company, Trustee un- 
der the terms and provisions of the last ^-iil and testa- 
ment of Leon W, Mazurie, late of the Township of Lower 
Milford, Ounty of Lehigh and Stafe of Pennsylvania, 
deceased, is ordered and directed to enter a bond in the 
sum of four thousand dollars ($4000.00) as provided by 
law. 



ASH^S ESTATE. 

Decedents^ Estate — Issue Devisavit vel non — Testamentary 

Capacity. 

1. The right of a party to an issue to determine whether a testatrix 
was at the time of the making of her will of sound, disposing mind, 
memory and understanding depends upon whether there is a sub- 
stantial dispute upon a material matter of fact. 
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2. If a testatrix at tlie time she makes her will appreciates, in a 
general way, who her relations are and what property she possesses, 
and indicates an intelligent understanding of the disposition she de- 
sires to maJce of it, she has testamentary capacity. 

In the Orphans' Court of Berks County. File No. 
5975. Appeal from probate. 

H. J. Dunm, for Appellant. 

H. Fred Wiegand, for the Estate. 

H. F. Kantner, for Colonial Trust Co., Guardian. 

Opinion by Schaeffer, P. J., July 2, 1921. This is an 
appeal ftrom the decree of the register admitting to pro- 
bate certain writings purporting to be the last will and 
codicil of Theresa Ash, late of the city of Reading, Berks 
County, Pa.; and the appellant, who is one of the sons of 
the decedent, asks for an issue to determine whether the 
said Theresa Ash was at the time of the execution of said 
papers of sound, disposing mind, memory and under- 
standing, and whether said papers were her last will and 
testament. 

Theresa Ash died on Feb. 10, 1921, survived by four 
sons, and left an estate of abou.t $6000.00. After her 
death the papers in question, the one dated Oct. 23, 1918, 
and the other July 7, 1921, were duly probated by the 
register of wills, as the last will and testament ard codicil 
of the said decedent. 

In the alleged will and codicil the decedent divided 
her estate into four equal parts, giving one share to her 
son, Robert S. Ash, absolutely; two shares she placed in 
trust for the use and benefit of the sons, Herbert J. Ash, 
Adam L. Ash, during their lifetime, and after their death 
she gave the principal of each share to the children of 
the sons; and the remaining fourth share she placed in 
trust for the benofit of her grandchild. May Evelyn Ash, 
the daughter of her son, Paul Ash. The writings contain- 
ed a provision for the maintenance and comfort of the 
sons out of the principal in case of sickness or misfortune 
and also directs the principal of the funds to be paid to 
the sons upon their surviving their wives. 

While Paul Ash, whose daughter is the beneficiary 
of a foujth share, is the only petitioner for the issue, at 
the hearing, however, the other three sons practically 
made common cause with him; and all contended that. 
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by reason of the continuous and excessive use of a drug 
known as bromo seltzer, the mental powers of the deced- 
ent were greatly impaired and that she was not fit to 
make a will. 

In determining whether the evidence produced in 
this case makes it our duty to grant an issue for the pur- 
pose of having it submitted to a jury, we are guided by 
well recognized rules of law laid down in a long line of 
decisions by our Supreme Court, defining the powers and 
duties of the judge in cases of this nature and the mean- 
ing of testamentary capacity. The general principles 
which control in litigation of this character have just re- 
cently been restated, clearly and concisely, by the pres- 
ent chief justice in Tetlow's Estate, 269 Pa. 486, wherein, 
after discussing the right and duty of the judges wiho 
preside as chancellors at the trial of such cases, and the 
meaning of a ** substantial dispute" which will entitle 
one to an issue, he sums up the matter thus: ** Under tho 
most excellent system which has developed in Pennsyl- 
vania *the right (of either party) to an issue depended 
upon whether there is a substantial dispute upon a ma- 
terial matter of fact,' and that point the cou»rt must de- 
termine from a review of all the proofs adduced." See 
also Phillips' Est., 244 Pa. 35, 41, 42. 

The question, therefore, is whether the evidence dis- 
closes '*a substantial dispute upon a material matter of 
fact;" and in answering this question, we must keep in 
mind the meaning of testamentary capacity, which Chief 
Justice Moschzisker, in Tetlow's Estate, supra, 496, ex- 
pressed as **if he appreciates, in a general way, who his 
relations are and what property he possesses, and indi- 
cates an intelligent understanding of the disposition he 
desires to make of it, he has testamentary capacity." See 
also AVilson v. Mitchell, 101 Pa. 495. **To sum up the 
whole in the short, simple and intelligible form, was his 
mind and memory sulTiciently sound to enable him to 
know and to understand the business in which he w»as 
engaged at the time he executed the will? ♦ ♦ • The 
test of all this is to be of the time when the will was made 
including some latitude of proof before execution, and 
immediatelv, as contra-distin,guished from remotely, after 
it": Thompson v. Kvner, 65 Pa. 368, 379; Watmough's 
Estate, 258 Pa. 22. 
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Testamentary capacity is always presumed to exist 
imtil the contrary is shown. A familiar saying is that 
it requires less capacity to make a will than is generally 
(required to transact ordinary business and that old age, 
failure of memory or habitual dnmkenness will not (per 
se) constitute incapacity to execute a will: Thompson v. 
Kyner, supra. 

With these legal principles in mind, we must determ- 
ine whether the evidence presented by the respective 
parties raises such a substantial dispute as to the testa- 
mentary capacity of the testatrix as requires us to sub- 
mit it to a ju»ry for solution. 

The contestant called a number of witnesses to prove 
that the testatrix, who was about 58 years of a^e, by the 
long continued and excessive use of btomo seltzer, be- 
came so weakened in mind that she lacked testamentary 
capacity. 

The testimony offered by the contestant shows that 
the decedent was addicted to the use of bromo seltzer 
for a number of years and that latterly she took it in 
very large doses; that the use of this dru^ enfeebled her 
in body and mind; that at times her talk was incoherent 
and disconnected; that on occasions her conduct was 
irresponsible and senseless; and that it affected her men- 
tal capacity to such an extent that she did not know at 
times what she was doing. 

One of the instances particularly relied upon to 
show she was of unbalanced mind, was the expeirience re- 
lated by Katharine Donnell, who testified, at page 13, that * 
decedent told her she wanted to see her lawyer to make 
some alterations in her will; that the witness thereupon 
took the decedent out for a walk with the idea of dis- 
suading her from hei purpose of making changes in her 
will, and finally crot her into the Hippodrome; that when 
decedent realized what the witness had done, she *'got 
into a rage, and she scolded and swore" * * * and said, 
** *You fixed me, but I will fix you tomorrow;* *' that the 
following day, decedent went out again, and when wit- 
ness asked her where she was going, she replied, *' *Tt^ 
none of your damn business;' " that when decedent, re- 
turned ** she was raving, her hair was han^ring down in 
strings, her face wa9 heated, her hair sticking out all 
over/' and she said, *' *I done it, I made it so that mv 
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Gk)d damn boys: don't. giet a c^it, get the.bronro seltzer, 
get it;' ".that an lumr later witness saw deeedent in.the 
kitcfami, when she said^ '^ * Katharine, what did I dot I 
don't know what the matter ia witkmy God damn head, 
I will bnst my brains ont if I don't get better;* " that on 
this day she took three bottles of bromo seltzer, and that 
she nsnally took two or three bottles a day. On cross- 
examination the witness admitted that decedent, who 
condnjsted a large rooming house, managed everything 
well, that she collected the rents, paid her landlord, did 
her own banking, purchafiul Liberty bonds, knew she had 
excluded one of heir sons altogether from sharing in her 
estate and that she had created a trust, and stated the 
reason why. 

It appears from the testimony that she was not kind- 
ly disposed towards her daughters-in-law, and that this 
in a large measure may have accounted for the creation 
of the trust estates bv her; and this view is supported by 
the alleged will, which states that if the wives of the 
three sons die before the sons, the principal fund shall 
immediately be paid to the sons. 

While it may be regarded as harsh and unjust on tho 
part of a mother to deprive her children of an absoluf^ 
interest in her estate simply because she may have some 
grievance or prejudice against some other member of tho 
child's family, yet it must be remembered that in thi<5 
country **a man's prejudices are a part of his libfNrty.*' 
that he has a r^t to them, and that while he may be 
unjust to his children or relatives, he is nevertheless en- 
titled to the control of his property while living and bv 
will to direct its U3e after his death, subnect only to such 
restrictionsL as. are imposed by-law: CaufFman v. Long, 82 
Rl 72: 

Testimony was also produced by two meflrchants, a 
meat dealer, a niece and her sons, showing that at times 
she not only acted strangely and did some very foolish 
and unreasonable things; but that her conduct was such 
as to indicate strongly that she was suffering from some 
m'^n^al trouble. And while all these witnesses related in*- 
stances of queer and unusual conduct on the part of tht^ 
decedent at various times, and that she used vulsrar a»^d 
profane language on different occasions, that she said 
and did things that hardly comported with the conduct of 
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a sane and reasonable person, and teatiJGb^ that the: ex-r^ 
cassive use of this drn^ had nndonbtedly mihinged her 
mentally at times; yet a close scrutiny of the testimony 
of all these witnesses will disclose the fact that none at 
them said that she was of unsound mind to such a degree 
that she. did not know who her relatives were or what 
property she possessed, or that she, at times, did not 
seem to be all right* Indeed a number of the witnesses, 
including the son Bobert, testified that at times she was 
real pleasant and kuew fully what she was doing. 

Again, none of the witnesses for the contestant, with 
the exception of Katharine Donuell and a son, saw her 
on the days when the will and codicil were made, and, 
consequently, were not in a position to state from per- 
sonal observation what her condition was at that time. 
The testimony of these witnesses loses weight, because 
it not only differs as to the effect of the use of the bromo 
seltzer on the decedent — some stating that after its use 
by her she was buoyed up, pleasant, bright and placid; 
others that it made her violent and irrational, hut it fails 
to prove that she was under the influence of this dinig on 
the days in question and that she did not possess suf- 
ficient strength and mental ability to make her wilL 
Want of mental capacity must be shown to exist at tho 
time of the execution of the will, and the difficulty with 
contestant's case is, that his witnesses disagree as tcrthe 
effect of the drug on the decedent, and have^falied to es- 
tablish that at the time when she made- the will and 
codicil, she was not competent to do so, either^ because 
she had taken the drug which had upset her mentally orr 
because she had not taken it, and as a result-had utterly 
collapsed in body and mind. 

It is true that the witnesses expressed the opinion 
that she was not competent to make a will in 191 fr, or 
execute a codicil in 1920, but this, opinion was* based 
largely on general observations and pe«^onal experiences: 
or encounters with the decedent at different times^ aoid 
not on personal and positive knowledge of the nreaitai 
condition of the decedent on the. days wben she signed 
the said papers. 

Indeed, two of the: witnesses for the contestant ad:- 
mitted that at the time of the making of the will and 
codicil and shortly^ before her death, she not on! v knew: 
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what she was about, but that she was ** shrewd'* and 
knew *Hhe difference between right and wrong/' Flora 
Salt, who was a lodger at decedent's home, testified at 
page 47, after being asked how decedent's mind was on 
the day she made her will, answered, *'Her mind was 
fine that day ' * * I thought the day she made the first 
will she was all right." Dr. Charles K. Kistler, who at- 
tended decedent from Jan. 15, 1921, to Feb. 10, 1921, testi- 
fied that she died of general paresis, that between these 
dates '^she was capable of doing business, that she had 
ideas at times that seemed qujte strange to us, but she 
knew what was right and wrong • • • She knew what 
a dollar was. She came into my place and when she came 
she knew if I overcharged her. She undejrstood the value 
of a dollar. She was sharp enough in that respect." 

It seems to us that this brief review of contestnant's 
evidence demonstrates that he has failed to furnish proof 
that decedent, on or about the time when she made tlio 
writings in question, did not know who her relatives 
were, what property she possessed or that she was in- 
competent to transact her own business, or did any fool- 
ish or unwise business act in handling her estate, from 
which mental incapacity could be inferred. 

Contestant's evidence ** looked at separately" would 
not support a verdict against the will, even though no 
counter proof were adduced, and, consequently, the issuo 
involved cannot be submitted to a jury: Sharpleas' Es- 
tate, 134 Pa. 250, 261; Tetlow's Estate, supra. 

However, granting that contestant has presented a 
prima facie case, wo think the opposing proof is so 
strong and overwhelming that a verdict against the will 
could not be allowed to stand. 

From proponents' testimony, it appears that the de- 
cedent went alone to the offices of Rothermel & Manger, 
Esqrs., a reputable law firm of this city, who had been 
her attorneys for a number of years, and g^vp them in- 
structions for the preparation of her will and e^dic^il 
It was clearly shown by the testimony of both Mr. Mansr- 
er and Mr. Rothermel that the decedent discussed fnllv 
with them the disposition she desired to mako of bpr 
estate, and also offered reasons for putting the shares f^^ 
the sons in trust; that she was positive and firm in th'^ 
declaration of her wishes in the matter, and that she 
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knew, beyond any doubt, the objects of her bounty, the 
property she possessed and the act she was engaged in 
when she executed. Both counsel, who had known her 
for years, testified that she was mentally all right and 
that she understood full well what she was doing when 
she made the will and codicil. 

'*The draftsman of a will, especially if a lawyer or 
conveyancer, is always an important and usually the 
most important witness in the case, and where as here he 
had known the testator well for a long time and shows 
circumstances of voluntary and intelligent action by tes- 
tator at the time, his testimony makes a prima facie case 
that requires very strong evidence to offset'': Kane's, 
Estate 206 Pa. 204; Kutus v. Hager, 269 Pa. 103, 111. 

Proponents also submitted the testimony of H. 0. 
Miller, treasurer of the Colonial Trust Company, where 
decedent had been a depositor since 1915, which shows 
that she consulted him occasionally about the matter of 
makinig investments; that she subscribed for Libeirty 
bonds at their bank; that she deposited and withdrew 
money by checks drawn at her request; and that she was 
mentally all right, knew her property and had sufficient 
capacity to make a will. He stated that she came to the 
bank every now and then to transact business and that 
her conversation was coherent and proper, and that he 
saw no ** signs of using a drug." 

Other witnesses, notably two next door neighbors, 
testified that she conducted a rooming house, did all her 
own work, was a hard working woman, that her conduct 
was always proper, her conversation rational, and that 
she never did anything to their knowledge that indicat- 
ed mental weakness. 

We thu^ have the testimony of those who saw de- 
cedent execute the writings, who advised heir in the man- 
agement of her estate, and of the next door neighbors who 
observed her conduct and conversation, all agreeing that 
she was mentally all right and knew her relatives and 
what property she possessed. All this testimony over- 
whehns the idea of mental incapacity at the time of the 
making of the will and the codicil, and shows the presence 
of those facts and conditions which accompany and con- 
stitute mental capacity. 

In Kline's Estate, 207 Pa. 191, it is said: '*0n an 
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application for an issue devisavit vel non, the opinion of 
physicians and others that the testator did not have 
testamentary capacity, based on their observations of his 
mental weakness and lack of memory, cannot prevail 
against positive evidence that at the time the will was 
made testator knew his children and their names, 
knew what property he owned, and what diuMsition he 
wanted to make of it, was at the time doing ilisiness in 
his own name.'' 

The will and codicil themselves show that she pos- 
sessed a full and detailed knowledge of her relations, and 
knew to whom she wanted to give her estate; and these 
writings, with the oral testimony of the attorneys, the 
treasurer of the Trust Company, the neighboirs and Flora 
Salt, completely rebut the allegation of testamentary in- 
capacity. 

The decedent undoubtedly used large quantities of 
bromo seltzer in her latter years, but the question is 
whether she was under the influence of this drug, or suf- 
fering from it mentally at the time of the preparation 
and execution of the purported will and codicil, and this 
in our opinion has been answered in the negative by the 
strong and overwhelming proof adduced by the propon- 
ents. 

**An issue devisavit vel non on the ground of lack 
of testamentarj^ capacity is properly refused by the 
Orphans' Court, where it appears from the overwhelming 
weight of all the evidence that the testator, although a 
man of intemperate habits, was at the time he gave in- 
structions to his counsel as to the terms of his will, and 
also at the time of the execution of the will, perfectly 
sober and sane, and that he understood exactly what he 
was doing": Tasker's Estate 205 Pa. 455. 

The evidence in this case would not be sufficient to 
sustain a verdict against the will, and that is the test. 

And now, July 2, 1921, the action of the register ad- 
mitting said will and codicil to probate is sustained and 
the appeal therefrom is dismissed. 
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BOROUGH OF M'ADOO v. DAILEY. 

Act of March ji, i860, P. L, 400 — Act 0/ May 28, 1907 , P, 
L, 262 — Act of May 8, 1919, P. L. ijy — Municipal Paving Un- 
der Void Ordinance — Interest in Contract, 

The act of March 31, 1860, P. L. 400 makes it unlawful for any 
manager or agent of a municipality to be interested in any municipal 
contract. 

The act of May 28, 1907, P. L. 262 prohibits borough officers, agents 
and employes from being interested in any contract for the sale or 
furnishing supplies to the borough and provides for forfeiture of office 
or appointment. 

The act of May 8, 1919, P. L. 137 validates defective ordinances for 
paving. 

C. p. Schuylkill Co., No. 270, September Tenn, 1919. 

R. A. Freiler, for Motion. 
A. L. Shay, Contra. 

Opinion by Koch, J., November 8, 1920: This suit is 
brought to recover part of the cost of grading and maca- 
damizing Tamaqu^, Street, where the same abuts the 
property of the defendant in the borough of McAdoo. The 
defendant resists payment because the work was done 
by one C. H. Moo.re, the borough engineer, under a con- 
tract made by and between himself and the borough. The 
evidence shows that the council of said borough in Janu- 
ary, 1914, elected said Moore as borough engineer for a 
term of two years, and that he was again elected in Janu- 
ary, 1916, for another term of two years. The contract 
under which he did the work is dated Novembe^r 4, 1915. 
The contract states that Moore submitted his bid on the 
5th of August, 1915, after the borough had duly advertis- 
ed for bids and that the contract was awarded to him on 
the same day that his bid was submitted. The evidence 
shows that the borough ordinance authorizing the work 
to be done was not enacted and approved u^til the 24th 
day of August, 1915. The third section of the ordinance 
provides, **That specifications be djrawn specifying the 
material to be used and the manner of using it in conform- 
ity with section one of this ordinance, and upon comple- 
tion of said specifications the secretary of council is here- 
by directed to advertise for bids to be opened by council 
when council may award the contract to the lowest and 
best bidder,'* etc. These specifications for the work were 
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prepa<red by the said C. H. Moore in his capacity as bor- 
ough engineer and were approved and adopted by the 
town council on the 24th day of August, 1915. In the 
specifications, we find that **The work will be done un- 
der the supervision and inspection of the borough engi- 
neer and any changes ordered by him, not increasing the 
number of square yards, shall be done without extra 
charge." The specifications provide fof inspection of 
the work by the borough engineer and they, inter alia, 
say **The engineer has the power to stop the Work at any 
time the plans and specifications are not complied with." 
We qupte further from the specifications, as follows: '* All 
explanations and directions necessary to the completion 
of the work will be given by the engineer." **In case of 
wet or spongy places encounteired while excavating, the 
contractor will go to a depth required of him by the 
engineer and re-fill as directed." **The road-way will be 
constructed in accordance with these specifications and 
the attached plans which are made a part of the con- 
tract." **The engineer wiU furnish all grades and 
measurements which in his opinion are necessary." **A11 
waste material and material wanted by council must be 
removed to such place within the borough limits as the 
engineer directs." ''The proposal for macadamizing is 
to be made at the rate per square yard, which includes all 
necessary grading, materials, supplies, labor, work and 
e^tpenses contingent with the work to complete the street 
in a satisfactory manner to the borough authorities and 
the engineer. After the subgrading has been accepted 
by the engineer, a layer of broken stone that will pass 
through a three inch ring known as No. 1 stone shall be 
spread, which shall then be rolled until even. A filler of 
gravel Ojr broken chips of sufficient quantity to fill the 
voids and depressions shall then be spread and the rolling 
continued until the entire course is thoroughly consolidat- 
ed and conforms with the cross sections shown on the 
plans." The return of the engineer will be the account 
by which the amount of work done and the material 
furnished shall be computed, and the certificate of said 
engineer shall be a condition precedent of the iright of the 
contractor before payment of work completed. Payment 
will be made by the borough upon estimates furnished 
monthly by the engineer of the amount of work satisfac- 



Digitized by 



Google 



BOROUGH OF M 'ADOO v. DAILE Y. 289 

torily done, less 10 per cent, to be retained until the com- 
pletion and acceptance of said work by the borough of 
McAdoo.'' 

From the foregoing it is made to appear that when 
the work was in contemplation bids were advertised for 
and that the engineer himself bid and was awarded the 
contract and that he later made his own specifications 
for the work he was to do. By the provisions of the speci- 
fications the engineer made himself the undisputed super- 
visor of the work under his own contract and it appears 
that he exercised such powers of supervision. The street 
commissionejT of the borough who seems to have tried to 
boss the job testified that the contractor fought with hiiu: 
that the work was never well done, and that he was not 
satisfied; that the engineer was the ens:ineer and con- 
tractor and told him he had nothing to do with it. 

Such a contract as we here find cannot be counten- 
anced under the law. In fact, it is not a contract, for it 
became void ab initio. The statute law of this state ex- 
pressly forbids the making of su.ch a contract. By the 
terms of the specifications the engineer was made the 
manager of the work. The 66th section of an act entitled 
**An Act to consolidate, revise and amend the penal laws 
of this Commonwealth,'' approved the 31st day of 
March, 1860, P. L. 400, expressly makes it unlawful for 
any manager or agent of a municipality to **be in any 
wise interested in any contract for the sale of fumishinrr 
of any supplies or materials to be furnished to, or for tho 
use of, any corporation, municipality or public institu- 
tion, of which he shall he a member or officer, or for 
which he shall be an agent, nor directly no,r indirectly -n- 
terested therein." Any person violatinsr thes^^ r>rovi- 
sions is guilty of a misdemeanor. The contract in thi"'. 
case is expressly forbidden by an act entitled **An Ar»t 
relating to borough officers, employes, and contracts, 
and providing for the punishment of anv violntimi of it-. 
provisions,'' approved the 28th dav of Mav 1907. P. Tj. 
262, which provides, **That it shall not bo lawful for n^r^ 
burgess or member of council of any borousfh or any of- 
ficer, ag-ent or employe thereof, to be in any way inter- 
ested, either directly or indirectly, in anv contrnot f^r 
the sale or furnishing of any supplies or materials to bo 
fu,mished to or for the use of such borough, or to ror^'^ivo 
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any reward or gratuity from any person interested in 
such contract or sale; noir shall any such burgess, mem- 
ber of council, officer, agent, or employe of any borough 
be a member of any partnership, or a stock holder or of- 
ficer of any corporation, or any agent or employe of any 
individual, partneirship, or corporation, in any way in- 
terested in any contract for the sale or furnishing of any 
supplies or materials to be furnished to or for the use of, 
or any work to be done for, such borough; and any per- 
son violating these provisions, oir any of them, shall for- 
feit his office or appointment in such borough, and also 
shall be guilty of a misdemeanor, and upon conviction 
thereof be sentenced to pay a fine not exceeding five hun- 
dred dollars. '^ 

Our late Chief Justice Paxson said, in Milford Bor- 
ough V. Milford Water Company, 124 Pa., 623, **It is al- 
most needless to say that a contract so prohibited by law 
is utterly void, and there is no power that can breathe 
life into such a dead thing.'' And further, **The act of 
1860 is another of the valuable safe-guards thrown 
around municipalities. It was passed to protect the peo- 
ple from the frauds of their own servants and agents, [i 
may be there was no fraud, actual or intended, in the 
present case, but we will not allow it to be an entering 
wedge to destroy the act of 1860." A school treasurer 
was sur-charged for paying vouchers for coal and wood 
supplied by members of the school board in violation of 
the act of 31st March, 1860, P. L. 382: Woolford v. School 
District, 46 Superior Court, page 1. ** Contracts which 
are forbidden by statu,te are inconsistent with public 
policy and are absolutely void:" Lyon v. Phillips, 106 
Pa., 57. Under the provisions of the act of 1907, above 
quoted, we were obliged to remove from office the Chief 
Burgess of Tamaqua, because he was employed in a 
printing establishment which ftimished supplies to the 
borough. Commonwealth v. Harris, 248 Pa., 570. 

It is quite clear that there was no legal contract be- 
tween the borough and its engineer for the paving of 
Tamaqua Street and it is equally clear to say that the 
borough cannot now take advantage of its own wrong to 
compel the defendant to pay for work done and material 
furnished under a void contract," wheire an act or con- 
tract is prohibited under a penalty, it is illegal and void 



Digitized by 



Google 



BOROUGH OF M'ADOO v. DAILEY. 291 

though the statute does not expressly so declare/' Burk- 
holder v. Beetam's administrator, 65 Pa., 496. Justice 
WilUams said, in Pittsburgh v. Cluley, 74 Pa. 262. '* There 
is a plain distinction between an act done without au- 
thority and an act erroneously done under authority. In 
the one case it is void for want of authority; in the other 
it is voidable for its improper exercise, but not absolute- 
ly void." As the contract under which the work was 
done was void, the borough may not file a municipal lien 
for the work so done, for an action founded upon a trans- 
action prohibited by statute, cannot be maintained: 
Seidenbender v. Charles' administrator, 4 S. & R., 151. 
'*An action founded upon a violation of the laws o^f the 
United States, or of this state, cannot be maintained in 
the courts of this state; Mabin v. Conlon, 4 Dall, 298; s. 
c. 4 Yeates, 24.'' Holt v. Green, 73 Pa. 200. '*The test 
whether a demand connected with an illegal transaction 
is capable of being enforced by law, is whether the plain- 
tiff requires the aid of an illegal transaction to establish 
his case. Swan v. Scott, 11 S. & E., 164; Thomas v. Brady, 
10 Barr, 170; Scott v. Duffy, 2 Harris, 20. If the plaintiff 
cannot open his case without showing that he has broken 
the law, a court will not assist him; Thomas v. Brady, 
supra. It has been well said that an objection may often 
sound very ill in the mouth of a defendant, but it is not 
for his sake the objection is allowed. It is founded on 
general principles of policy which he shall have the ad- 
vantage of, contrary to the ,real justice betwieen the par- 
ties. That principle of public policy is that no court will 
lend its aid to a party wht grounds his action upon an 
immoral or upon an illegal act; Mitchell v. Smith, 1 Binn. 
118; Seidenbender v. Charles' administrator, supra. The 
principle to be extracted from all the cases is, that tho 
law will not lend its support to a claim founded on its 
own violation; Coppell v. Hall, 7 Wallace, 558" Holt v. 
Green, 73 Pa., 200. 

A mujiicipality can create a valid municipal lien for 
improving a street only when the improvement is made 
in pursuance of law: Western Pennsylvania Railway 
Company v. City of Allegheny, 92 Pa., 100; Fell v. Phila- 
delphia, 81 Pa., 75. 

But the plaintiff argues that the municipal lien, 
which in this case was filed on the 6th of March, 1917, is 
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made valid by the provisions of an act approved the 8th 
day of May, 1919, P. L. 137. The act is as foUows: 

''That whenever in any borough in this Common- 
wealth, prior to the passage of this act, a highway, or 
part thereof, has been improved by being paved or paved 
and curbed, with brick or other paving and curbing ma- 
terial, in the pursuance of authority of an Act o'f Assemb- 
ly and an ordinance passed and enacted in pursuance 
thereof, and the costs and expenses or part thereof, of the 
improvements assessed on the abutting property owners 
as provided by the ordinance and act of Assembly au- 
thorizing and directing such improvement, and a munici- 
pal lien has been filed against the property owner there- 
of, bu,t, owing to some defect in the ordinance, assess- 
ment, or for any other reason, the proceeding by the coun- 
cil authorizing and directing the improvement, or any 
munipical lien filed therefor, is defective or invalid, such 
proceeding, authorizing the improvement, and any 
municipal lien filed therefor, are hereby validated and 
made binding for the amount justly and equitably due 
and payable on account of such paving and curbing; Pro- 
vided, That this act shall not apply to any proceeding, 
suit or lien wherein a final ordeir or judgment of any court 
of record has already been made or entered. '^ 

That the legislature may pass acts making valid that 
which was theretofore invalid is beyond question. This 
is amply shown by the following quotations from the 
opinion of Mr. Justice Elkin in Swartz v. Carlisle Bor- 
ough, 237 Pa., 483: **It has been decided over and over 
again that the legislature may by subsequent act, vali- 
date and confirm previous acts of a municipal corpora- 
tion, which would otherwise be invalid. It is settled law 
in Pennsylvania that the legislature has the power to leg- 
islate retrospectively on all matters, not penal, nor in 
violation of contracts, not expressly forbidden by th^ 
Constitution: Weister v. Hade, 52 Pa., 474; Grim v. 
School District, 57 Pa., 433; Hawkins v. Com., 76 Pa., 15. 
. . . Defective acknowledgements have been fre- 
quently validated by subsequent legislation. Tate v. 
StoUtzfoos, 16 S. & R., 35; Joumeay v. Gibson, 56 Pa. 57. 
Municipal assessments, uncollectible by reason of defects 
in the proceedings, have been cured by subsequent re- 
troactive acts: Com. v. Marshall, 69 Pa. 328; Donley v. 
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Pittsburgh, 147 Pa., 548. Defects in tax levies have been 
cured in the same way: Weister v. Hade, 52 Pa., 474; 
Hewitt's App., 88 Pa., 55 . . . Our reports are full of 
cases to the same general effect. The true rule seems to 
be, as we gather it from our own cases, and from deoisioi s 
in other jurisdictions and from text waiters j^eiieraliy, 
that where the omission to be cured i^ som.e act v/hie:> 
the legislature might have dispens d with b> i^ j^rio- 
Statute, tlie eo^irt.^ v;il1 construe the curative act so as to 
give it the retrospective operation int ndr^d. . . . 
The same ,rule is recorrnized and follov.cd in na^jv r:ly^ • 
jurisdictions. Acts validatinjr dofenfive ^lections \nd 
legalizipp: municipal bond ^ssues have been frenue^^tly 
held to be constitutional: Springfield Safe Deposit & 
Trust Company v. Attica 85 Fed TJ^^ps., :]«7; St:^«e 
Brov n lOfi N. v:. TJe;)^-.. -^77; VriH.er v. PoU: (^ni-tv, 112 
Iowa, 380: Schneck v. eTeffersmvillo, 152 Ind., 2nt; T^ad 
V. Plattsmouth, 107 U. S., oCS; Bolles v. RnmR. ' •, vy) V 
S., 759. '^ 

The language of the act of 1919 P. L. 137 is verv 
broad, but, in the case before us, the contract was not 
made **in pursuance of authority of an act of assembly 
and an ordinance passed and enacted in pursuance there- 
of so fajT, at least, as concerns the parties to the con- 
tract. In that respect, it was made without and directly 
contrary to and against such authority. The making of 
the contract was in direct violation of the two acts of 
Assembly hereinabove referred to, to wit those of 1860 
and 1907. The contract was, therefore, not made in pur- 
suance of any legislative authority and on thai; account 
we think we acted correctly by directing a verdict for 
the defendant on the defendant's motion, after all the 
testimony had been heard and the case had been closed. 

And now Novmber 8, 1920, the motion in arn^st of 
judgment and for ju.dgment non obstante veredicto i«=: 
overruled, and the Prothonotary is directed to enter 
judgment in favor of the defendant, upon paymer»t of 
the jury fee. 
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SPECHT vs. BUBCHFIELD. 

Agency — Payments — Evidence. 

If money be due on a written security, it is the duty of the debtor 
if he pay the agent, to see that the person to whom he pays it is in 
possession of the security, for though the mone> may have been ad- 
vanced through the medium of the acrent, yet if the securities do not 
remain in his possession, a payment to him will not discharge the 
debtor. 

On the trial of an issue framed to determine the responsibility for 
loss arising from payments made by the owner of real estate to one 
claiming to be the agent of a mortgagee thereof, and who converted 
the pajrments to his own use, evidence of other transactions between 
the agent and the mortgagee are inadmissible, the mortgage and 
bond not being in the possession of the agent. 

The declarations of an agent are not admissible as proof of his 
agency. 

Motion for new trial. C. P. Dauphin County, No. 593, 
September Terms, 1918. 

Geo. L. Reed and Wm. H. Elamest, for plaintiflf. 
Edward F. Doehne and Oscar G. Wickersham, for 
defendant. 

Wickersham, J., September 6, 1921. AVe are not 
satisfied that the first three reasons alleged for a new 
trial, to wit: That the verdict is against the law, is aga^'nst 
the weight of the evidence and is against the charge of 
the court have any merit, and they are therefore over- 
ruled. 

We will consider the fourth, fifth, sixth, seventh, 
eighth and ninth reasons for a new trial together, as they 
all relate either to the admission of evidence or its re- 
jection by the court. 

It appears from the evidence that the use plaintiff, 
Catherine Specht, purchased from Morris M. Strohm, a 
mortgage for $2200.00, which was a lien upon propertv 
No. 1855 Park Street, in the City of Harrisburg, owned by 
Elizabeth L. Nissley and Ross W. Nissley, and which 
mortgage was duly recorded. This transaction was con- 
ducted on the part of the plaintiff by Harry M. Bretz, 
Esq., then a member of the Bar of Dauphin County. After 
he purchased the mortgage and bond Bretz mailed them 
together with the assignment thereof and a statement of 
bis disposition of certain financial affairs of Catherine 
Specht, in a letter offered in evidence (Plaintiff's Exhibit 
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4) dated December 4, 1912. Catherine Specht continued 
to hold the said mortgage, bond and assignment thereof, 
and Bretz collected the interest thereon and mailed it to 
her regularly up to May, 1918. Later in the year, Mrs. 
Specht sent the bond to Geoirge L. Reed, Esq., for collec- 
tion, who filed said bond to the number and term above 
stated, and issu.ed an execution thereon. The defendant 
tiled his petition, praying that judgment entered on said 
bond be opened and that he be allowed to make defense 
thereto, to-wit: That said moitgage and bond had been 
paid in full to Harry M. Bretz, the attorney, upon which 
motion a rule was granted to show cause why the judg- 
ment should not be opened, which rule was afterwards 
made absolute by the court and an issue was framed by 
the court whereby two questions were submitted to liie 
jury for its consideration, to-wit: 

First: Did Harry M. Bretz receive payment of th 
bond and mortgage given by Elizabeth L. Nissley and 
Ross W. Nissley her husband to Morris M. Strohm, and 
assigned by him to Catherine Specht? 

Second: Was payment on said bond and mor^gag^ 
to Harry M. Bretz payment to Catharine Specht? 

It appeared from the evidence that Bretz collected 
$500 from the Nissleys June 24, 1913; at a later period 
there was paid to him on account of this mortgage, the 
further su;m of $100, and in 1916, the defendant paid the 
balance of the mortgage, amounting to $1600 to Bretz. 
It further appeared that when Mr. Burchfield purchased 
the property from the Nissleys, he employed Bretz to 
transact the business and to procure for him a loan of 
$2000, with which, among other things, Burchfield paid 
the $1600 mortgage of Mrs. Specht to Bretz. Bretz did 
not forward the three sums of $500, $100 and $1600 to 
Mrs. Specht, but retained the same, used it for his own 
purposes, but paid the interest regularly on $2200.00 to 
Mrs. Specht. In paying the balance of $1600 due on the 
above mortgage to Attorney Bretz, the defendant did 
not make any inquiry as to whether or not this mortgage 
had been satisfied. The mortgage and bond were never 
in Bretz 's possession after he mailed them to Mrs. Specht 
in 1912. The defendant testified he assumed the Spe<^ht 
mortgage would be satisfied, and that he relied upon Mr. 
Bretz to satisfy it. 
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It being thu^ admitted by Mr. Bretz, who oflferod 
himself as a witness for the defense, that the principal 
sum of this mortgage had been paid him; that he had 
retained the principal and converted it to his own use; 
and it appearing that he had not notified the plaintiff, 
Mrs. Specht, that he had the money, but continued from 
year to year, to pay her the interest on the entire princi- 
pal debt of $2200 until May, 1918, the defendant proceed- 
ed to prove that Bretz had authority to collect the princi- 
pal debt of this mortgage and that payment to him was 
payment to Mrs. Specht. This was the storm center id 
the trial of this case. It being admitted that Bretz did 
not have the possession of the mortgage and bond at tlio 
time he made these collections, we permitted him to tes- 
tify orally that he had authority from Mrs. Specht to 
collect this particular mortgage. (See official notes of 
testimony beginning at page 20). The defendant also at- 
tempted to prove presumptive authority in Bretz to col- 
lect his mortgage. He oflfored in evidence the correspond- 
ence that passed bet^veen Bretz and Mrs. Specht, the 
plaintiff, relating to other transactions between them, 
from which it appeared that Bretz had previously receiv- 
ed payments on account and full payments of a large 
number of other mortgages held by her in this vicinity, 
whereby the defendant understood that Mrs. Specht had 
ratified the collections of a large number of other mort- 
gages hold by her in this neighborhood and which con- 
vin«ced him that Mr. Bretz had ample authority to re- 
ceive payment on account or in full on this particular 
mortgage (See official notes of testimony, page 17). This 
offer was objected to and the object^'on was sustained. 

After we permitted Bretz to testify that ho had ornl 
authority from Mrs. Specht to collect the mort<^arro in 
question, the defendant further offered to prove that 
there was a course of conduct, known to h^m, the dofon^^- 
ant, between Bretz and Mrs. Specht, in wh^ch Mrs. Specht 
had previously ratified collections made by Bretz on ac- 
eount of a large number of mortgages. This offer was 
objected to and the objection was sustained. The de- 
fendant next offered in evidence a large number of letters 
written by Mrs. Specht to Mr. Bretz, which letters were 
shown to Mr. Burchfield before payment was made bv 
him of the balance due on the mortgage to Mr. Bretz, for 
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the purpose of showing that Mrs. Specht, the plaintiff, 
had previously ratified numerous collections on account 
of the whole or the principal sum of numerous other 
mortgages, numbe^ring about fifty, held by her in Cumber- 
land and Dauphin Counties, to be followed by proof that 
these letters were exhibited to Mr. Burchfield by Mr. 
Bretz before he made payment of the balance due on this 
mortgage, to Mr. Bretz, which letters were read by him. 
None of these letters refe^rred to the mortgage in ques- 
tion. Objection was made to the admissibiUty on this 
testimony, which objection was sustained (See official 
notes of testimony beginning at page 20). 

We further refused to permit Bretz to testify as to 
what his relations were with Mrs. Specht about making 
investments for her and about retaining this or any other 
moneys received, until he was able to get other satisfac- 
toiry investments. The defendant further offered to prove 
that Mrs. Specht gave Bretz some fifty or more Powers 
of Attorney to satisfy the same number of mortgages in 
Cumberland and Dauphin Counties, mortgages held by 
her, to be followed by proof that in all of these cases or 
a large majority of them, payments had been made from 
time to time to Mr. B,retz, which payments were trans- 
mitted to Mrs. Specht, to be followed by proof that Mrs. 
Specht ratified the collections so made on account of 
these other mortgages for which Powers of Attorney had 
been given, and that Burchfield, the defendant, knew of 
these Powers of Attorney, and knew that payments had 
thus been made on account of the mortgages for which 
the Powers of Attorney had been given, before he made 
the payments of the balance due on this mortgage; this 
for the purpose of showing that Mrs. Specht, previously 
ratified his method of collecting payments on account of 
the whole of these mortgages and from which Mr. Burch- 
field had the right to believe that Mr. Bretz had authority 
in this particular case. This testimony was also offered 
for the purpose of corroborating the testimony of Bretz, 
showing express authority in this case even though these 
transactions were not connected in any manner with this 
particular transaction. The admission of this testimony 
was objected to and the objection was sustained. 

Mrs. Specht expressly denied that she gave Bretz 
authority to collect this mortgage. She also denied that 
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she knew he had collected any money on account of the 
principal of this mortgage and that she had no recollec- 
tion of ever receiving a letter from Bretz notifying her he 
had collected the principal debt thereof. We also affijrm- 
ed all of the defendant's requests for special instructions. 

Complaint is now made that the court should have 
admitted the testimony offered as above recited; that we 
should have permitted the defendant to show by Bretz 
that Mrs. Specht permitted him to collect other mort- 
gages^ by which, it was contended the defendant could 
imply an authority to collect this particular mortgage; 
it appealed from the offers made, however, that in the 
other cases when Bretz collected the money, he transmit- 
ted it to Mrs. Specht, whereupon she sent him a power of 
attorney authorizing him to satisfy the mortgage which 
he had collected, and also that she sent him receipts for 
the sums which he collected, showing that in each partic- 
ular case the collection of the money, the execution of 
the Power of Attorney to satisfy the mortgage, and the 
satisfaction thereof constituted a completed transaction. 

**The completion of one transaction would not invest 
the attorney with power to act in another outside of the 
express authority given him or that implied in his en- 
gagements as an attorney in professional business." 
Mynick v. Bickings, 30 Pa. Sup. Ct. Rpts. 406. 

In the case of Bar, Bretz testified that he had pre- 
pared a Power of Attorney to satisfy this particular mort- 
gage but he never f arvvarded it to Mrs. Specht. We are 
imable to comprehend how the testimony offered of other 
completed transactions between Mrs. Specht and Harry 
M. Bretz could have in any way enlightened the jury as 
to the real question at issue in the case we were trying, 
that is to say, whether Bretz had authority to collect the 
mortgage in question, either by having in his possession 
the securities or by having express authority from Mrs. 
Specht to make the collection. Bretz testified that he had 
such authority. Mrs. Specht denied it and she held the 
securities. All of these facts we submitted to the %ry 
with instructions if they believed Bretz 's testimony then 
payment of the mortgage to him was a payment to Mrs. 
Specht and they must so find. We were of the impres- 
sion at the trial, and still think that the important factor 
in this case was that Bretz did not have possession of the 
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mortgage and bond. We did not consider this question to 
be controlling, but we thought it was veay important and 
so instructed the jury. 

**The position ot' an investor would be most pre- 
carious if the fact that he employs an attorney from time 
to time when making loans and authorizes him to make 
collections of interest, and in special cases of the prin- 
cipal du^ on securities, is sufficient to warrant a finding 
of authority generally to collect the principal of all his 
client's mortgages and that, too, when the latteir keeps 
possession of his obligations/' Mynick v. Bickings, 
supra. 

*' If money be due on a written security, it is the duty 
of the debtor if he pay to an agent, to see that the person 
to whom he pays it is in possession of the security, for 
though the money may have been advanced through tiie 
medium of the agent, yet if the secrgities do not remain 
in his possession, a payment to him will not discharge the 
debtor'' (Henn v. Oonisby, 1st Ch. Cas. 93 note). '^And 
even the agent, being usually employed in the receipt of 
money, does not, in this instance, constitute such author- 
ity as will save the debtor. It has been so held in respect 
to money paid upon a bond to one who usually received 
money f cor the obligee, but who had not the custody of the 
bond in questin (Herard v. Baker, 1 Ch. Cas. 94). **And 
even where the obligor had for several years paid the in- 
terest and part of the principal to an agent of the lender, 
through whom the money had been borrowed, who had 
not the possession of the bond but had regularly paid the 
money over to the obligee, except the last payment, tiie 
obligoo* was obliged to pay the last sum over again, for 
it was held, notwithstanding the hardship of tiie case, 
that the circumstance of the agent's havmg before re- 
ceived the interest and part of the principal, did not im- 
ply that he had any authority to receive it, but as long as 
he paid it over all was well, and any other might have 
carried it to the creditor as well as he (WosteiAolme v. 
Davies, 2 Prem. Ch. Rp. 289). In this case the Master of 
Bolls said, that it was the constant raJe of the court that 
if the party to whom the security was made trusted the 
security in the hands of the scrivener, payment to the 
scrivener was good payment, but if he took the security 
into his own keeping, payment to the scrivener would not 
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be good payment unless it could be proved that the scriv- 
ener had authority from the party to xeceive it, and that 
such authority could not be implied from the fact that 
the scrivener had previously received principal which he 
had paid over to the obligor/' (See also, Story on Agency, 
Sect. 98, 104; Curtis v. Drought, 1 Molly, 487) Smith v. 
Kid, 68 N. Y. 140, cited with approval in Mynick v. Bick- 
ings, supra. Haynes v. Pohlman, 25 N. J. Eq. 179; Cow- 
den V. Bechler, 6 Pa. C. C. Bps. 8; Bryant v. Hamlin's 
Exrs., 3 Pa. Dist. 385. 

We have the report of the trial of Mynick v. Bick- 
ings, supra, as found in the paper books, and consider the 
facts so similar to the case at bar that we regard them 
as controlling. We think, therefore, no error was com- 
mitted in refusing to admit testimony to show by otheo" 
completed transactions an implied ai^thority to collect 
the mortgage in this particular transaction, and the said 
reasons for a new trial are over-ruled. 

Referring specifically to plaintiff's fourth reason for 
a new trial alleging that the court erred in this case, in 
refusing to admit the declarations made by Bretz to 
Burchfield, the defendant, after proof on the part of 
Bretz, that he had specific authority to coUect this mort- 
gage, we answer, that nothing is better settled than that, 
— **The declarations of an agent are not admissible as 
proof of his agency; so the conversation of a conveyancer 
with a person applying to him in reference to obtaining a 
loan, when offered for the purpose of showing that in the 
transaction the conveyancer was acting on behalf of the 
lender and not for the borrower falls within this princi- 
ple." Certainly Bretz could not be permitted to testify 
to conversations he held with Burchfield, the defendant, 
respecting his authority to collect this mortgage, in the 
absence of Mrs. Specht, the plaintiff. Pepper v. Cairns, 
133 Pa. 114. 

Our answer to the second point presented by the 
plaintiff appears to be supported by Pepper v. Cairns, 
supra; Shattuck v. Cement Company, 2(fe Pa. 197; Re- 
formed Church V. Livingston, 210 Pa. 536, the ob^ 
jection thereto is without merit and is over-ruled. Nof 
is there any merit in the eleventh reason assigned for a 
new trial, as a careful reading of the charge of the court 
will show. It is also over-ruled. Com. v. Wilson, 76 Pa. 
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Sup. Ct. Rpt. 147 and cases cited by President Judge 
Orlady, beginning at page 150. 

The court did not instruct the jury that it was their 
duty to agree upon a verdict in this case. What we did 
say to the jury was: ''Gentlemen, you ought to agree if 
possible. It is unfair to put the litigants in this case to 
the expense of another trial if that can be avoided. Is 
there anything the court can do to assist you! Do you 
desire any further instructions? Upon this inquiry being 
made one of the jurors submitted in writing an interroga- 
tory to the court, which we answered as follows: '*He 
may have been the agent authorized to collect interest on 
the mortgage, but that, without any other authority, does 
not give him any authority to collect that mortgage. Un- 
less he had authority to collect that mortgage from Mrs. 
Specht he had no right to collect it, and if paid to him it 
was not paid to Mrs. Specht. *' This instruction is sus- 
tained in Mynick v. Bickings, supra; Smith v. Kidd, 
supra, and other cases therein cited. 

Numerous cases were cited by counsel for the de- 
fense in their very able brief relatingi to the authority of 
an agent when engaged in the discharge of his du,ty in 
the prosecution of his business, but we think they are not 
applicable to the facts in this case. Mynick v. Bickings, 
supra. 

We are convinced that the reasons alleged for a now 
trial in this case are without merit and the motion for a 
new trial is therefore ovor->ruled. 



REPUBLIC RUBBER COMPANY v. JOHN 
ETCHLEAY JR. CO. 

Pleadifii^ and Practice — Affidavit of Defense — Averments as to 

Defective Tires — Failure to Take Goods Within Time of Limit of 

Contract — Rule for Judgment, 

An alTidavit of defense was held insufficient to prevent Judflrment, 
where plaintiff sued to recover the contract price of tires, which de- 
fendant admitted had been delivered but averred *they were not of the 
kind or quality contracted for/' but did not state any offer to return the 
same or any notice of such to plaintiffs. Defendant further alleged 
that Instead of the tires beingr first-class and of the kind and quality 
contracted for, they were very Inferior in quality and practicnlly worth - 
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leas, and instead of srettinsr 6.000 miles» the majority of said tires aver- 
aged less than 1,000 miles each, but failed to specify how many Urea 
they had used, which Icind they had used or how many were defective 
t>r what service they gave, or what amount he admitted to be due. De- 
fendant's averments were too indefinite. 

Judgment fcr plaintiff fur want of a sufficient affidavit of defense 
was entered where defendant had ordered 50 trucks tires the contract 
Umtting delivery to a date certain. The tires were set apart by plain- 
tiff and held for defendant's demand but defendant took only 17 up to 
the time limit tlxed by the contract, and had not paid for those deliver- 
ed. An affidavit of defense must be distinct precise and exact. 

Rule for Judgement for Want of a Suflficient Af- 
fidavit of Defense. No. 1033 July Term, 1921. C. P. Al- 
legheny County. 

Ralph L. Smith, for the plaintiff. 
Charles A. Waldschmidt, for defendant. 

BEFORE COHEN, CARPENTER AND STONE, JJ. 

Cohen, J., June 28, 1921. This rule for judgment is 
predicated on the alleged insufficiency of defendant's 
answer to the plaintiff's statement as being vague, in- 
definite, ambiguous and not sufficient to prevent judg- 
ment. The suit is based on two bills of merchandise or- 
dered by defendant under written contract, and an item 
for repairs done for the defendant by plaintiff at ilefend- 
ant's request, amounting to $13.50; the whole amount of 
the claim is $3,702.80, with interest from April 1, 1920. 

Plaintiff is in the auto tire business and its acces- 
sories; defendant in the business of moving buildings, 
both of Pittsburgh, Pennsylvania. The first contract is 
dated February 15, 1920, and is for the purchase of pneu- 
matic tires and tubes, as set forth in a copy thereof mark- 
ed Exhibit A, and attached to the plaintiff's statement, 
under which the plaintiff bargained to sell and deliver to 
defendant, tires and casings itemized on an exhibit mark- 
ed B, also so attached. Plaintiff avers that the tires or 
casings were delivered to defendant, and the prices charg- 
ed were of the kind, quality and amount contracted for 
and which defendant promised to pay and amounted to 
$1,228.26; that the prices charged were the usual and rea- 
sonable market prices. 

Defendant admits the Exhibits A and B were part of 
the negotiations entered into by a contract for tires, but 
alleges it was specified in the contract that the fabric 
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tires would be guaranteed for 6,000 miles and the cord 
tires guaranteed for 8,000 miles as per copy of said order 
attached to defendant's answer, as Exhibit No. 1, of 
which defendant admits delivery but states **they were 
not of the kind or quality contracted for,'' but does not 
state any offer to return the same or any notice of such 
to plaintiffs. Defendant further alleges that instead of 
the tires being first-class and of the kind and quality con- 
tracted for, they were very inferior in quality and practi- 
cally worthless, and instead of getting 6,000 miles, the 
majority of said tires averaged less than 1,000 miles each, 
bu,t fails to specify how many tires they have used, which 
kind they have used or how many are defective or what 
service they gave, or what amount he admits to be due, 
notwithstanding that they, the defendants, admit the 
sale and delivery thereof. That absolute specification is 
essential in defenses of this nature is too well decided to 
require any citations. He certainly cannot keep and use 
the same and refuse to pay their value. How many he 
has used we do not know, or how many were defective, 
from anything contained in defendant's answer. 

On February 28, 1920, defendant entered into an- 
other contract with plaintiff for the purchase of solid 
motor truck tires, for equipment to trucks owned by de- 
fendant as set forth in Exhibit C, also so attached. These 
were to be invoiced to defendant at 10-5% discount for 
list current at date of invoice, list or discount was to be 
subject to change without notice. Deliveries were to b • 
F. O. B. Pittsburgh, freight paid to Pittsburgh on ship- 
ments of 100 pounds or over, subject to a cash discount 
of five per cent, when payment is made not later than the 
tenth of the month following the date of the invoice, ex- 
cept that invoices rendered on or after the 25th of the 
month were due and subject to a cash discount on the 
tenth of the second month following. Defendant agree<l 
therein to purchase fifty Republic solid truck tires dur- 
ing the life of the contract, to be used as equipment on 
its trucks. Defendant agreed therein to give notice for 
deliveries so that tires might be shipped from plaintiff's 
factory by freight, plaintiff was not to be liable for anv 
part of said contract after the expiration of its date, 
which was December 31, 1920, but which might be term- 
inated by either party for cause on thirty days' notice, 
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that mider siwdi contract defendant on March 23, 1920, 
purchased by virtue of said contract Exhibit C. fifty tires 
as set forth in plaintiff's Exhibit D, so attached as afore- 
said. These truck tires plaintiff avers were purchased on 
the terms set forth in contract between the parties Ex- 
hibit C, as heretofore indicated; that by virtue of Ex- 
hibits C and D, plaintiff sold to defendant the tires itemiz- 
ed as per schedule attached to plaintiff's statement E 
and which were of the kind, quality and prices contract- 
ed for and which defendant agreed to pay, amounting 
to $3,262.86. Plaintiff avers that said solid tires were to 
l)e put on defendant's trucks as advised by defendant, 
and delivery was to be made in the same maimer under 
the provisions of Exhibit D aforementioned, the plain tilT 
having equipment for attaching said tires to trucks, 
which defendant had not, and plaintiffs furnished this 
service to defendant in connection with the delivery of 
tires. Plaintiff further avers that up to the time of filing 
this suit. May 6, 1921, defendant has called for and receiv- 
ed only seventeen of the said tires, the price of which was 
$1,272.96, and that the remaining 33 tires, aggregating 
a price of $1,989.90, have been and are at plaintiff's ware- 
house by virtue of de'fendant's contract, where they have 
been since March 24, 1920, when purchased, and are now 
at defendant's disposal. Plaintiff also claims $13.50 for 
repairs not incident to goods purchased by either of the 
foregoing contracts, and which work was done at defend- 
ant 's request. The only defense to this last item as set 
forth in defendant's answer is that these repairs were 
made by other people at plaintiff's instance and that the 
defendant may be called upon to pay for such. Comment 
on this defense is quite unnecessary. 

The total amount due plaintiff is $4,702.80, on which 
defendant is entitled to a credit of $1,000.00, and which 
amount so due defendant refuses to pay. 

As to the item of plaintiff's claim for $3,262.86, be- 
ing the price of fifty solid tires purchased as per contract 
set forth in said Exhibits C and D attached to plaintiff's 
statement and which were sold to defendant and deliver- 
ed in manner and form as contemplated and provided 
for in the contract by every reasonable construction 
thereof, that is, delivery to plaintiff's warehouse for the 
purpose of being attached to the defendant's trucks as 
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required by the contract; defendant sets forth no objec- 
tion as to their quality or otherwise. The only defense 
as to this item is that because the tires were only to be 
affixed by the plaintiff to defendant's trucks, as advised 
by defendant, they are not required to pay for the same 
until they were so attached. The plaintiffs in their 
statement described the service that the plaintiffs furnish 
customers in attaching tires to their trucks, to-wit, that 
** special equipment for such purpose is required; that it 
is necessary for such work, and tire dealers keep a ma- 
chine for the purpose upon their premises, as truck own- 
ers are not equipped for putting on solid tires, and de- 
fendants have none such.'* Plaintiff sold the same to de- 
fendant on March 19, 1920. They were brought to Pitts- 
burgh to plaintiff's warehouse to meet the provision of 
the contract, and yet defendant has called for but seven- 
teen of these tires out of the fifty, which seventeen were 
placed on the defendant's trucks as required by the con- 
tract and the remaining thirty-three, as above indicated 
are held on plaintiff's premises, subject to the provisions 
of the said contract, to wit, to be placed on the defend- 
ant's trucks whenever it so requires. 

Defendant has not even paid for these seventeen 
tires which have been placed as aforesaid on its trucks, 
amounting to $1,272.96. The theory of the defendant 
would seem to be that it could call for some of these tires 
at any time it pleased, running over an unlimited period 
and yet not even pay for those it receives. Surely the 
contract set forth as aforesaid, and upon the faith of 
which the sale was made and the goods purchased, is 
not susceptible of any such construction. The result 
would be that one could buy tires when the price v/as be- 
low the contract price and then call on plaintiffs for tires 
under the said contract whenever the market price raises 
and thus have the contract extended over an indefinite 
time. Such would be the case in this particular contract 
were it not that it ended by its own terras on Decemb'^r 
31, 1920. The defense filed herein is uncertain, unprecisr^, 
indefinite, ambiguous and absolutely fails to meot th'^ 
primary requirements of ordinary affidavits of defor.j^o. 
It should be distinct, precise and exact. T,aw v. WaMron 
230 Pa., 458; Riley v. White 234 Pa., 115. 

Contract Exhibit E expired December 31, 1020 D^- 
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fendant was given the privilege under the said contract 
of buying fifty tires in all, at such times and in such 
quantities, not exceeding fifty in all, within limitation 
and they would have been invoiced under such conditions 
at the times purchased and with the discount provided 
for in the contract. Defendant had the option as per 
said contract to purchase the whole fifty tires at one time 
or over a nujnbar of times. He chose the former. See 
Exhibit D attached to plaintiff's statement, in which on 
that date he ordered fifty tires. Defendant therefore 
having elected to buy the entire fifty tires on March 23, 
1920, and having been invoiced to defendant by the plain- 
tiffs on March 24, 1920, strictly in accordance with the 
written contract and order, defendant cannot now avail 
itself of the theory presented in its defense. The con- 
tract C reads *'We agree to purchase a minimum of fifty 
Republic solid tires during the life of this agreement, to 
be used as equipment on our trucks. '* Defendant did 
purchase the full quantity contracted for in one transac- 
tion on March 23, 1920; it could have bought more inde- 
pendently of the said contract possibly at any time dur- 
ing the year. It is clear that defendant ordered the said 
fifty tires in manner and form as above shown. The tires 
were delivered f. o. b. Pittsburgh according to the con- 
tract, but it was not possible for plaintiff to attach said 
tires to defendant's trucks until the trucks were sent to 
plaintiff for that purpose. 

The word ** Terms" used in the contract referred 
entirely to orders and invoices, depending entirely on the 
number of orders which defendant chose to make in 
availing itself of the right to purchase fifty tires as pro- 
vided for. They chose to avail themselves of the option 
to purchase the fifty tires through the medium of one 
order on March 23, 1920, as already indicated, and that 
prevented the application of the 'Herms" set forth in 
contract C which related to the amount of tires which 
might have been ordered by defendants at different times 
during the period of the contract. The defendants ex- 
hausted the contract by giving one order instead of many 
and requiring but one invoice under the terms of the said 
contract. The contract, however, was susceptible of de- 
fendant's right as previously shown, to give any num- 
ber of orders thereunder, which would have necessitated 
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an equal number of invoices within the period designated 
and not exceeding in all the fifty Republic solid truck 
tires. Defendant cannot, under the contract in question, 
defer payment until he chooses to supply the plaintiff 
with his trucks for the purpose of attaching these tires 
for which he had until December, 1920, to buy the fifty 
tires. Under this theory defendant would have years in 
which to pay for the same if it failed to supply any trucks 
for the purpose of having the tires attached, and such a 
proposition is unju^t, unreasonable and contrary to the 
plain spirit and intent of the contract^ We therefore aro 
compelled under the circumstances to enter judgment in 
favor of plaintiff for the full amount of its claim, and in- 
terest. 



COMMONWEALTH EX REL. UHLER v. TREXTiEE, 

Habeas Corpus — Custody of Minor Child— Welfare of Child, 

Where, In habeas corpus proceedinsrs instituted by father for pos- 
session of child in custody of maternal grrandmother, it appears that 
father has not visited child during: long period and duringr its serious 
lllneas, the welfare of child will be best conserved by remanding it to 
the custody of the respondent. 

Habeas Corpus for Custody of Minor Child of Re- 
lator. No. 29 January Term, 1922. C. P., Lehigh County. 

Ralph H. Schatz, for Relator. 

James F. Henninger, for Respondent. 

Reno, J. This writ of habeas corpus, issued at the in- 
stance of the father, who demands possession of his four 
year old son now in the custody of the child's maternal 
grandmother, presents a most difficult problem for solu- 
tion. Both parties are amply equipped by ev^ry quality 
of good moral character and by the possession of ade- 
quate material means to maintain, edn.cate and rear tho 
infant in a proper manner. The srrandmother has been 
its custodian for a long time and has reared it in a com- 
fortable home, amid pleasant surroundinsrs and in n do- 
vout Christian atmosphere. She has fully ard sati^fn-^- 
torily discharged every duty which the cuf=^todv of t)>^ 
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chfld imposed upon her and the child repays her with a 
degree of grateful and affectionate attachment wJii-ch any 
Court must hesitate to dissolve. On the other hand, the 
father maintains a comfortable home and has married a 
very estimable young woman who is not only well fitted 
for the duties of motherhood but is, also, altogether sin- 
cere in her desire to join her husband in the task of pro- 
viding a home for and properly rearing her young step 
son. 

Naturally our decree will cause pain to either one 
of these parties, but we are not, under the law, permitted 
to consider their feelings or their welfare. We are ad- 
monished by the statutes and decisions that the supreme 
factor to be considered is the permanent welfare of the 
child. That is, although the law regards the father as the 
natural protector ofthe infant yet the father is not abso- 
lutely entitled to its custody if clear and satisfactory 
evidence established that, under all the circumstances, 
the welfare of the child will be best conserved by placing 
it in the custody of another. (Commonwealth v. Ad- 
dicks, 5 Binney, 520; Hemman's Appeal, 96 Pa. 112; Com- 
monwealth V. Merrill, 28 Pa. C. C. R. 520; Commonwealth 
V. MacDonald, 20 District Reports, 107). 

Naturally, when, as in the case at bar, both parties 
are equally well fitted for the duties of parenthood, the 
father has the paramount right (Schultz's Case, 47 Pa. 
C C. R. 554) and if the evidence disclosed nothing more 
than that already referred to we would not hesitate to 
award custody to the father. But we have not been able 
to condone the spirit of indifference displayed by the 
father concerning the welfare of his son for a period ex- 
tending over eighteen months. It is established beyond 
contradiction that during that period, although fre- 
quently in Allentown, the father did not call to see his 
son, nor even inquire concerning him. He attempts to 
excuse his default, not by showing that he was not per- 
mitted to see the child (for there is not a scintilla of evi- 
dence to that effect in the cause) but by the statement 
that when, prior to that period, he called to see his son 
the grandmother had treated him in such manner that he 
had no desire to return. Having seen and heard the 
grandmother we cannot believe the statement without 
corroboration, and even such conduct on her part 
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could not, in our judgment, possibly excuse his failure 
to see his son at any time and especially at a time when 
he was notified of his son's serious illness. When a son 
is upon a bed of serious illness a loving father will not 
permit any obstacle, great or small, to stand between 
him and the object of his love and solicitude. Here is an 
exhibition of indifference and callousness which throws 
serious doubt upon his good faith in seeking relief at our 
hands. We fear that he is more interested in inflicting 
punishment upon the grandmother by depriving her of 
the companionship of the boy than he is in the welfare 
of the child. 

Moreover, the child is now with the grandmother 
because the father placed him there. We find, as a fact, 
that the father voluntarily gave the grandmother custody 
of the child **as long as she lived.'' We do not hold that 
such an agreement, (if such it may be called), is irre- 
vocable or that courts are bound by it. But we do hold 
that suich a compact should not be disturbed by a court 
for light and transient causes, e. g., wheire one party has 
changed his mind, without good cause, or where one 
party seeks to repudiate it because of more or less fanci- 
ful grievances. The agreement should be set aside only 
when a court is persuaded that the permanent welfare of 
the child demands it. Certainly the relator cannot ser- 
iously complain if we designate as the custodian of his 
child that pe^rson whom he himself has selected and who, 
because of his deliberate action, has become profoundly 
attached to his offspring and is administering to its com- 
fort and welfare quite as well as he can administer to it. 

Upon the whole case, after giving due and though- 
f ul consideration to the testimony and the excellent briefs 
prepared by able and industrious counsel, we are not 
convinced that the permanent welfare of the child re- 
quires a change of custody at this time, and we shall de- 
cree accordingly. At the same time we think the child 
should not be entirely shut out of the father's life and 
with a view of making it possible for the father to enjoy 
the companionship of his son we have, following Strick- 
land's Appeal, 27 Superior Court Reports, 309, framed a 
decree which we think is effective to that end and will 
compose all disputes, if any, that may heretofore have 
arisen. Perhaps, in a few years, through the opportu;ni- 
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ties thus affoa*ded a change of conditions (Conunoxi- 
wealth V. Addioks and Lee^ 2 S. & B. 174) especially a 
change of attitude by the father toward his soa niay 
make it possible to award permanent cnstody to him. 
This period of probation we sincerely trust he will imr.. 
prove. 

DECREE. 

Now, November 10 1921, upon consideration of the 
testimony it is ordered and decreed as follows: 

First. That the prayer of the petition be denied and 
Eugieme Uhler is remanded to the custody of Lovina A. 
Trexler. 

Second. That the relator and his wife be permitted 
to see Eugene Uhler at any and all reasonable hours and 
as frequently as they desire at the home of the respond- 
ent and to take Eugene Uhler from respondent's home to 
places within the City of Allentown but not elsewhere as 
often as they desire, provided he be returned each eve- 
ning to respondent's home at a seasonable hour. 

Third. That when relator calls at respondent's home 
for the purposes aforesaid, relator and respondent shall 
not engage in any conversation that will tend to create 
dispute or triction between them. 

Fourth. That upon entering approved security in 
the sum of Five Hundred Dollars ($500.00) conditioned 
for the return of the infant to the home of respondent, 
relator may remove Eugene Uhler from County of Le- 
high during July and August of each yeao* and at other 
times of the year, having entered such security, he may 
remove him for periods not exceeding three days. 

Fifth. That relator shall not be required to contrib- 
ute to support of Eugene Uhler during period he is in 
custody of respondent; the respondent being entitled to 
custody hereunder only so long as she shall comfortably 
support and maintain said Eugene Uhler without assis- 
tance of relator. 

Sixth. That this decree is made without prejudice 
to right of relator to renew his application whensoever 
he mav see fit. 
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SHAECHECK v. BEIAVER RUN COAL CO. 

IVorkmen^'s Compens€iHonr-*Unappecded Award — PeHHon 4o 

Termtnmie and Modify — Proof, 

Where elatmant icr awarded compensation fbr total dleabiHty; under 
ArtlcdfijS, Section 806 -A ot the Workmen's Coo^oensaUon Aot of X91S, 
and unappealed from and acquiesoed In for a period of 150 weeks, the 
award cannot, on the petition of the Insurance Carrier to terminate and 
modify without showing: any . • ;>oUintial change in the claimant's* phy- 
sical condition s-lnce the original award, be termim^ted, on petition to 
terminate, by assuming that, because the principal injury of the claim- 
ant is confined to the regions of his right ankle, the injury should be, 
or shouM have been classified under Article 9, section 306 -C of said 
Workmen's Compensation Act. 

In the Court of Common Pleas of Cambria County. 
No. 595 June Term, 1920. Dave Shaxeheok v. Beaver Run 
Coal Company, Defendant, and Travelers' Insurance 
Company, Insurance Carrier. Appeal from Workmen *s 
Compensation Board. Amended opinion filed pursuant 
to order of Supreme Court of October 24, 1921. 

Opinion by Stephens, P. J. 

QUESTION INVOLVED. 

The question involved in this case is whether Ojr not, 
where claimant is awarded compensation for total dis- 
ability, under Article 3, Section 306-A of the Workmen's 
Compensation Act of 1915, and unappealed from and 
acquiesced in for a period of one hundred fifty weeks, 
may, on the petition of the Insurance Carrier to terminate 
and modify without showing any substantial change in 
the claimant's physical condition since the original 
award, be te^rminated, on petition to terminate, by as- 
suming that, because the principal injury of the claim- 
ant is confined to the regions of his right ankle, that the 
injxiry should be, or should have been classified under 
Article 3, Section 306-C of said Workmen's Compensa- 
tion Act, and grows out of the following facts. 

Dave Sharcheck, the claimant, was, at the time of his 
injury, an employe of the Beaver Run Coal Company, and 
on September 27, 1917, filed a Claim Petition No. 4159, 
averring the date and circumstances of his alleged injury; 
to which an answer was filed, and upon hearing before 
the referee, who, on October 25, 1917, filed his award, 
finding the claimant had sustained such injury by acci- 
dent while in the employe of the defendant Coal Com- 
pany, under Article 3, Section 301 of the Workmen ^s 
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Comi)en8ation Act of 1915, which provides for cases of 
total disability^ and farther found that the claimant was 
entitled to compensation, at the rate provided in Section 
306-A of Article 3, of said Workmen's Compensation Act 
of 1915, for total disability, and to continue from Novem- 
ber 27, 1916, until such disability ceased or changes in 
extent, etc. 

On December 26, 1919, the Beaver Bun Coal Com- 
pany, by its Attorney, J. D. Darragh, Esq., filed a petition 
with the Compensation Board for a termination or modi- 
fication of the award filed October 23, 1917, on the 
grounds of changed disability, aveprring, among other 
things, that up to October 13, 1919, it had paid the award 
fixed by the referee for a period of one hundred fifty 
weeks, and further averring that whatever disability re- 
mained at the present time, is confined entirely to that 
portion of the right leg, which is between the knee and 
the ankle. Upon which petition for termination, etc., a 
hearing was had before the referee on February lltii and 
18th, 1920, and the testimony of three physicians as to 
the physical condition of the claimant was taken. On 
February 21, 1920, the referee filed an order dismissing 
the petition for termination, and made the following 
order: 

**Therefoare, until it is shown by competent evidence 
that the claimant has partially recovered and his loss of 
earning power is shown, there is nothing to guide the 
referee in terminating the award of compensation. 
Therefore, the petition to terminate, filed by the Insur- 
ance Carrier, is dismissed." 

Fi*om this order an appeal was taken to the Work- 
men's Compensation Board, which Board by Jarrett, 
Commissioner, on May 27, 1920, overruled the assign- 
ments of error and sustained the order of tiie referee. 

From this order of the Workman's Compensation 
board, an appeal was filed in the Court of Common Pleas 
of Cambria County, and three reasons for error were as- 
signed: 

First. That the honorable board erred in overruling 
the assignments of error taken to it from the decree of 
the referee, in the above entitled proceedings The said 
exception to the decree of the referee reading as follows: 

**That although the referee has found facts showing 
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that the disability is confined only to the region of the 
claimant's right foot between the ankle and the knee, and 
that compensation has been paid for a period of upward 
of one hundred fifty weeks, which is the compensation al- 
lowance for permanent loss of. the use of a foot, yet the 
referee has erred in re-fusing to terminate compensation 
award; the said referee ignoring the provisions of the 
Workmen's Compensation Act of 1915, setting forth that 
compensation for such injuries shall be for one hundred 
fifty weeks exclusively." 

The second and third reasons assigned are included 
in the fiirst reason, except that they are stated in argu- 
mentative form, and urge that it was error to hold that 
compensation for an injury confined to the region be- 
tween the ankle and the knee to be classified under Ar- 
ticle 3, section 306-A of the Workmen's Compensation 
Act, but rather should be classified under article 3, sec- 
tion 306-C providing for the loss of a foot. 

Thus raising as the issue involved, the question of 
whethe^r or not the referee committed error in dismiss- 
ing the appellant's petition for termination and the rul- 
ing of the board in dismissing the appeal therefrom. 

From an examination of the record we find that on 
the hearing before the referee testimony of three phy- 
sicians was taken as to the physical condition of the 
claimant for compensation and from this testimony the 
referee found as a fact that the injury whi<;h the claimant 
sustained has partially resulted in the loss of the claim- 
ant's right foot, and that he is at present using two 
crutches and that he cannot follow his usual occupation 
as a miner, but that light work such as the claimant is 
able to do would be beneficial, and suggests that such 
light work be furnished him, and that his loss of earnini^ 
power may be thus determined. 

The referee further .recites tlio fact that tlie award 
as originally made was not for the Ir. .s of a foot but wa?; 
• for total disability. 

The referee made the fcl lowing order on the ap- 
plication for termination of compensation: 

** Therefore until it is shown by competent evidenco 
that the claimant has partially recovered and his loss of 
earning power is shown, there is nothing to guide the 
referee in terminating the award of compensation." 
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* 'Therefore the petition to terminate filed by the In- 
surance Carrier is dismissed." 

Reference to the record discloses the fact that the 
original award was for a total disability and compensa- 
tion was awarded under article 3, section 306-A upon the 
facts found at the time, and this order was not appealed 
from. 

That an application was made by the Insurance Car- 
rier for termination and modification of this order, aver- 
ring that compensation had been made to claimant for 
one hundred fifty weeks, and tliat under the provisions of 
article 3, section 306C. an order of termination should 
be made. 

That on this application, testimony was taken but 
it was not shown that the claimant had regained his 
ability to perform any manual labor. 

We are of the opinion that this appeal should be 
dismissed. This is not an appeal from the original order 
of classification to that of total disability, and the order 
thereon that the compensation awarded is **to continue 
from November 27, 1916, until such disability ceased o? 
changes in extent." 

The appellant's contention on this appeal that the 
original award should have been made foir a specific in- 
jury to the right leg of the claimant under article 3, sec- 
tion 306-C can avail him nothing at this time, whatever 
may have been his rights upon the original award. The 
extent and character of the complainant's injuries and 
the extent of the Insurance Carrier's liability, was then 
fixed and determined and it is this arder of the referee 
that nmst now be complied with until changed conditions 
have been shown, or in other words, sufficient cause 
shown to justify a change in the order originally made, 
and which was complied with from November 27, 1916 
to December 26, 1919. 

The record does not disclose that there was any 
marked change in the physical condition of the claim- 
ant, and because the Insurance Carrier, at this time, 
urges, upon a petition to determinate, that the referee 
was in error on classifying claimant's award under the 
total disability clause, to wit. Article 3, Section 306-A of 
the Workmen's Compensation Act, will not justify us in 
sustaining this appeal from the Workmen's Compensa- 
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tion board, solely upon the grounds that the original 
award should have been made under Section 306-C, Ar- 
ticle 3, instead of under Section 306-A, Article 3, of the 
AVorkmen's Compensation Act of 1915. That qu,estion 
had its day in court. 

It cannot be fairly urged, on part of the appellant 
that any changed physical condition in the complainant 
was shown by the testimony taken on the hearing on the 
petition to terminate and therefore could not ask for a 
modification of the order and it is too J ate at this time to 
raise the question of improper classification and especial- 
ly on a petition to terminate, where the evidence show^s 
but slight, if any, improvement, in the claimant's condi- 
tion, but for the reason that the injury is principally con- 
fined to the region of the ankle of the right leg. 

AVe, therefore, hold that the Compensation Board 
was not in error in affirming the findings and order of 
ihe referee. 

ORDER AND DECREE. 

Now, November 4, 1921, upon due consideration, this 
appeal is dismissed at the cost of the appellant. 

Now% November 4, 1921, appellant excepts to the 
foregoing orde^r and decree and prays that a bill of ex- 
ceptions be sealed to him; all of which is, the day and 
yonr aforesaid, accordingly done. 



PARLOVICH V. THE PHILADELPHIA & READINfJ 
COAL AND IRON CO. 

Workmen *s Compcnsatioji Lair — Final Receipt — Pradi re- 
setting Aside Seitiemenf — hn'ury fo Eye — Refusal (\f Surgical 
Treatment — Aviending Act of June :^^. roro. ^ L. 6^2. 

The Workmen's Compensation Beard ?s i^t obliged to follow the 
rules of courts in law and equity in determining whether or not to 
set aside a *'flnal receipt." Where such receipt is igriven and the con- 
dition of the claimant changes, the W rl: rie^Vs Compens;ition Board 
may gro behind the agrreement and corsy"'er the case on the merits. 

Mere delay for three days in applying for treatment is not a refusal 
to accept reasonable surgical aitj, where the to^^timony of the em- 
ployer's surgeon was that the inniry might have been no less serious 
even If It had been treated immediately. 

The Amending Act of June 26, 1919. P. K 642, was not designed 
to substantially reenact the old law as to contributory negligence nor 
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to deprive an employee of compensation because he did not follow aJI 
the directit ns of all the physicians and sursreons deputed to look after 
him. Its purpose was to allow a defense by the employer where injury 
or larger incapacity are entirely the result of unwlllingmess of the em- 
ployee to receive treatment. 

Superior Court. Affirmed. Appeal from the Work- 
men's Compensation Board. Before Bechtel, P. J. The 
court affirmed the award of the Workmen's Compensa- 
tion Board. Defendant appealed. 

John F. Whalen and George Ellis, for appellant. 

Roger J. Dever, for appellee. 

The disposition of this appeal involves the consider- 
ation of two questions: (1) Was the injured employee, 
the appellant, estopped to make any further complaint by 
the settlement agreement into which he entered with the 
defendant company, and which was afterwards set aside 
by the Workmen's Compensation Board? (2) Was the 
conduct of the complainant after he had sustained the in- 
jury, of su.ch character that the employer may now as- 
sert it has been relieved from the duty to compensate him 
for the injury? 

1. The complaintant suffered an injury to one of his 
eyes in the course of his employment by the appellee com- 
pany. He received some compensation as if for a tem- 
porary injury during a period of a few weeks. He then 
signed a settlement agreement and what is called a final 
receipt. This receipt states his account fhus: **For com- 
pensation account of disability, under Workmen's Com- 
pensation Act of 1915, viz: 6 5-6 weeks, at $7.96 per week, 
$54.39." Then follows: *' Received Mar. 5, 1918, of 
Workmen's Compensation Fund of The Philadelphia and 
Reading Coal and Iron Company $54.39 in full of above 
account." Signed by the mark of the complainant and 
duly witnessed. In point of fact it later developed that 
the complainant's eye was destroyed and his sight en- 
tirely gone. He filed a petition wi£h the Workmen's 
Compensation Board asking that body to review the said 
agreement as provided in section 423 of the act of 1915 
and alleged as the reason for his application **The com- 
pensation agreement was executed by mistake in that it 
fails to provide for compenstion for loss of my eye which 
I am entitled to for the injury in question, as my right 
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eye is blind as oresult of the injury. And in support of 
the above allegations I state the following facts: The 
defendant paid me $7.31 per week, for 6 weeks and 5 
days, when I was asked to sign a paper, showing I had 
been paid for 6 weeks and 5 days. I oannot read Eng- 
lish and signed the paper they offered me, which I under- 
stood was for 6 weeks and 5 days compensation, I did 
not know it was a receipt for fujl compensation due me.*' 

Section 434 of the Act of 26th of June, 1919, pro- 
vides, inter alia, ''That the board, may, at any 

time, set aside a final receipt, upon petition filed with the 
board, if it be proved that such receipt was procured by 
fraud, coercion, or other improper conduct of a party or 
is founded upon mistake of law or of facf Notice was 
given of the filing of this petition and the employer com- 
pany answered. The Workmen's Compensation Board, 
exercising the powers confejrred by the provision of the 
statute we have just quoted, set aside the agreement and 
considered the case of the complainant as if such agree- 
ment had never been executed. This action of the board 
is assigned for error. 

When we take a broad view of the objects and pur- 
poses of the legislature in enacting the legislation that 
now controls the relation of employer and employee, and 
the procedure by which the Workmen's Compensation 
Board is to put into effect the reasons for its creation, we 
are wholly unwilling to say that, in disposing of the ques- 
tion raised by the petition and answer, the board was 
obliged to follow the mjes prevailing in courts of law and 
equity to the effect that, one who seeks to set aside a writ- 
ing executed by himself, must produce the testimony of 
two witnesses or of one witness with collateral circum- 
stances equivalent to the evidence of another. The answeo* 
of the employer contains but a simple denial in so many 
words of the facts set forth in the petition. It does not 
deny the allegation that the complainant was unable to 
speak or read the English language. It does not aver the 
agreement was read and explained to him. The record 
shows his testimony was taken with the aid of an inter- 
preter. In this state of the record it might not be goin;g 
too far to say that the petitioner had made out a case that 
would warrant a decree by a chancellor setting? aside the 
agreement, but it is not necessary to go so far. We content 
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ourselves with the statement that in our judgment the 
Workmen's Compensation Board cannot be convieted of 
reversible error because of its determination to go be- 
hind the agreement and receipt and consider the case of 
the compliunant on its m»its. 

2. The major effort of the appellee company was to 
show that the complainant had lost his right to com- 
pensation because of his wilf i4 refusal to accept proi)er 
surgical aid and to comply with the directions of the 
surgeons who proffered such aid« In considering this 
question it may not be amiss to dwell for a moment on 
the radical changes effected by recent legislation and the 
broad reasons underlying it. By the Act of June 2, 1915, 
P. L. 736, the legislature declared, in section 201 of ar- 
ticle n, ^^That in any action broui^t to recover damages 
for personal injury to an employee in the course of his 

employment, it shall not be a defense that 

the injury was caused in any degree by the negligence 
of such employee, unless it be established that the injury 
was caused by such employee's intoxication or by his 
reckless indifference to danger. The burden of proving 
such intoxication or reckless indifference to danger shall 
be upon the defendant, and the question shall be one of 
fact to be determine by the jury." We are now imme- 
diately concerned with the Amending Act of 26th of June, 
1919, P. L. 642 (which in this respect did not change the 
original act) declaring that ''If the employee shall refuse 
reasonable surgical, medical and hospital services, etc., 
tendered to him by his employer, he shall forfeit all right 
to compensation for any injury or any increase in his 
incapacity shown to have resulted from such refusal." It 
was not the legislative purpose by this provision to sub- 
stantially reenact the old law as to the contributory negli- 
gence of an employee. Nor was it intended to deprive an 
injured employee of any compensation because he did 
not follow all of the directions of all of the physicians or 
surgeons who may have been deputed to look after his 
welfare. The employer company is given an opportunity 
to make a defense under the provision of the statute quot- 
ed. That opportunity is coupled with the obligation on 
the employer company to show that the injury was en- 
tirely the result of the unwillingness of the employee to 
receive treatment or that such conduct on his part re- 
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suited in a larger incapacity than would have been the 
probable and reasonable result of the original injury. 

Now it is dea^ enough from the evidence that the 
complainant received a serious injury to his eye in the 
<H>ur8e of his employment. He declares in his testimony 
**I did not have a doctor immediately because I did not 
have time, because my wife just come from the hospi- 
tal, had her leg broken/^ He did go to a doctor on the 
third day, who sent him to a hospital. He remained in 
that hospital five days. Then he went to the Pottsville 
hospital where he remained five weeks under the care of 
the chief eye surgeon of the employer company. At the 
expiration of that time he testified that sujrgeon gave 
him a note to go home. ''I asked him for a note, and he 

gave me a note to go home I asked him whether 

he going to cure me and he said you can come two times 
a week or one times a week.'* 

Now if the burden of proof be upon the employer 
company to show that the loss of appellant's eye was 
traceable to his refusal to follow reasonable medical or 
surgi^cal advice, then we have to say that the record is en- 
tirely barren of any such p;roof. The chief surgeon of 
the employer company was asked this question: **You 
cannot say, as a practicing physician, specialist in eye 
work, that this man's eye would not have been lost for 
practical purposes, as the result of this injury, even if 
he had received treatment, can youf The answed was: 
**No, sir, you cannot because some eyes will go ri^ht to 
the bad for you from the beginning, but the majority of 
them get well.'' Upon testimony no stronger than that, 
we are willing to say that the referee, the Workmen's 
Compensation Board and the court of common pleas all 
fell in error. It appears to us on the contrary that the 
safe and sound conclusion to be reached by a study of 
this record is that the employer company, seeking to de- 
fend against this claim, was unable to show that the loss 
of the complainant's eye resulted from his refusal to ac- 
cept reasonable surgical aid. 

We are all of the opinion, therefore, that the assign- 
ments of error must be overruled. The appeal is dis- 
missed at the cost of the appellant. 
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IRONSIDE V. SLACK & SON. 

IVorkmen^s Compensation — Poisonous Fumes — Toial Dis- 

ability. 

The inhalation of poisonous fumes is an accidental injury, under 
the Workmen's Compensation Act, and, when it leads to tuberculosifl 
which has caused total disability, the claimant is entitled to compen- 
sation. 

Before the Workmen's Compensation Board, Harri- 
son B. Ironside v. N. B. Slack & Son, Insurance Ca^ier, 
Travelers Insurance Company. . Appeal by defendant 
from award of Compensation by Referee Graham, Dis- 
trict No. 1, Claim Petition No. 12419. 

George B. Johnson, Claimant's Counsel. 
EL B. Brandriff, Defendant's Counsel 

Houck, Commissioner, November 18, 1921, concurred 
in by Mackey, Chairman, and Jarrett, Commissioner. 

The claimant in this case is suffering: from tuber- 
culosis and is totally disabled. He is claiming compensa- 
tion on the ground that his throat and lungs were injur- 
ed by the inhalation of poisonous gases which gave rise 
to the development of tuberculosis. 

The claimant was employed by the defendant as an 
automobile repairman. The garage in which he worked 
was very poorly ventilated and several witnesses testified 
that the gas fumes in the garage often affected the men 
who worked there so that they were compelled to go out 
into the air for relief, and would have to quit work until 
the effect would pass away. The claimant had been af- 
fected by the fumes on several occasions prior to October, 
1920, and he suffered from irritation of the throat. Some 
day in October automobiles came into the garage which 
were using a new gas made from tar and after the claim- 
ant had inhaled the fumes from the exhaust pipes of 
these machines, his condition became worse. He suffered 
from loss of voice. He continued to work, however, until 
January, 1921, by which time his condition was so bad 
that he was unable to work any longer and his physician 
sent him to the Rush Hospital. On this state of facts 
the referee awarded compensation and the defendant has 
appealed on the ground that the referee's findings are 
not warranted bv the facts. After a careful review of all 
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the evidence in the case the board is of the opinion that 
the referee did not err in awarding compensation. 

The inhalation of poisonous fmnes is an accidental 
injury, and, since it led to tuberculosis which has caused 
total disability, the claimant is entitled to compensation. 
Kerrigan v. American International Shipbuilding Cor- 
poration, 5 Pa. Workmen's Compensation Board, 85; 
Hodgkins v. Aetna Chemical Company, 2 Mackey, 143. 

The findings of fact and conclusions of law of the 
referee are affirmed, and the appeal is dismissed. 



MELVILLE V. TORELLI. 

Constitutional Lxlw— Judgment of Sister State — Attachment 
Execution, 

There is no authority whatever for enterinsr a judsrment upon the 
exemplified record of a Juderment of a sister State. 

A judirment entered on such an exen>plifled record will be stricken 
oft the record, and an attachment execution issued thereon will be 
quashed. 

In the Court of Common Pleas of Lehigh County. No. 
167 October Term, 1921. Frank Melville, Inc. v. John 
Torelli, also known as Prof. Torelli, owner of Torelli 
Comedy Ciarcus, Defendant, and Lehigh County Agricul- 
tural Society and United Fairs Booking Assn. Inc. and 
C. 0. Smith, Pres. and E. F. Carruthers, Gen. Mgr. & 
Treas., Garnishees. Judgment on Exemplified Record. 
Attachment Execution. Rule to strike off and quash 
Rule absolute. 

Samuel J. Kistler and Horace W. Schantz, for Plain- 
tiff. 

Edwin K. Kline, for Garnishees. 

Reno, J., November 21, 1921. Plaintiff entered ex- 
emplification of his New York judgment against defend- 
ant in the Prothonotary^s Office and issued an attach- 
ment execution thereon. Defendant and garnishee pro- 
cured a rtje to show cause why judgment thus secured 
should not be vacated and the execution process quash- 
ed. Plaintiff does not deny facts alleged in petition for 
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roie but ay^re that the ju^gaaent ''is legal Bod bwdijag 
and that {dautiff had a iagel ri^t to entesr rach judg- 
ment and isaue an attafihment thereon.'^ At the arga- 
mant plainliff did not appear and iias not fiiq>plied the 
eoort with a hriet in support oi his position* 

Our researeh establiaheB that there is no authority 
whatever for entering a judgment upon the exemplified 
reoord of a jndgment of another state: Beber v. Wright, 
68 Pa. 476; Benton v. Bu^got, 10 S. & B. 240; Guthrie v. 
Lowrie, 84 Pa. 533. A jud^^nt seeured in anothar state 
furnishes a good cause of action and a suit may be insti- 
tuted upon it and judgment secured thereon. In fact, not 
only may this be done, but it must be done (Wihner v. 
Lewis, 10 District Reports, 137) and unless it is done 
there can be no vaiid judgment entered upon the record. 

The **full faith and credit'^ provision of the Consti- 
tution of the United States (Article IV; Section 1) and 
the Acts of Congress passed in pursuance thereof avail 
the plaintiff nothing. The effect of them is merely to 
make records of judgments of sister States provable in 
the courts of any State and when, so proved, the merit? 
of the judgment cannot be attacked: McElmoyle v. Peters, 
13 Peters (U. S.) 312; but no execution can issne upon 
such judgment without a new suit in the tribunals of such 
other States; Wisconsin v. Pelican Insurance Co., 127 U. 
S. 292; Cole v. Cunningham, 133 U. 8. 112; Huntington 
V. Attrill, 146 U. S. 683. 

Accordingly, the judgment entered upon the exem- 
plification of the records of the court of the State of New 
Yofk is void and all process thereon is invalid. 

Now, November 21, 1921, rule made absolute; tbe 
judgment is vacated and the Prothonotary is ordered to 
strike if off the records and the attachment execution is- 
sued thereon is quashed. 



BABENOLD v. RABENOI.D. 

Divorce — Evidence — Uncorroborated — Want of Personal Ser- 
vice, 

Courts do not encoura«r« the grantinsr of a divorpe upon the uncor- 
roborated tMtlmony of libollant, and especially where there is no per- 
•oaal ••nrice of the subpoena or notice of taklnc of testimony. 
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Ia the Court of Oommon Pleaa of Lebigli Oounty* No. 
136 April Term, 1921. WilBon F. Rabenold v. Margiierite 
A. Babenold. Divorce. Master's Beport. Divoirce 
Granted. 

Fred E. Lewis, for Libellant. 

Beno, J., Navein][)er 21, 1921. We oaiUM>t enoourag^ 
tiie grantiq^ of divorce npon the uncorroborated testi- 
mony of libellant. We realize that the production of 
supporting witnesses entails additional eost and expanses 
birt those who seek dissolution of marriage ties should 
be prepared to present adequate and, when possible, 
abundant proof of the facts upon which the application 
is based. This is particularly true of those actions where- 
in there is no personal service of subpoena or notice of 
taking of testimony; in such cases special efforts should 
be made to present witnesses who support libellant 's 
testimony. 

In the case at bar, libellant is corroborated to some 
slight extent, perhaps, by letters of respondent to him, 
but even these letters rest for their proof of authenticity 
upon the uncorroborated testimony of the libellant It 
is altogether true that the libellant is a competent wit- 
ness and that the facts to which he testifies are suf- 
ficient to sustain the allegations of the libel wnd to entitle 
him to a divorce. Corroboration was obtainable and 
should have been presented. 

If we were not bound by the line of cases which hold 
that libellant 's testimony need not be corroborated (Flat- 
tery V. Flattery, 88 Pa. 27; Baker v. Baker, 195 Pa, 407; 
Krug V. Krug, 22 Superior Court Beports, 572; Beed v. 
E^d, 30 la. 227; Tobin v. Tobin, 60 la. 476), we should 
feel warranted in refusing a decree. Under the circum- 
stances, we adopt the very able, clear, exhapstive and 
completely satisfactory report of the Master and shall 
enter the decree recommended by him. 
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JOSEPHINE MECKLEY v. RALPH MECKLEY 

ETAL. 

Proceedings to Seize Husband* s Real Estate for Support of 
Deserted Wife — Eniry offudgments — Bill to Prevent Collection of 
— Action in Rem — Lis Pendens. 

Where iNroceedlnflrs were instituted for the purpose of seising and 
selling or morUrafirinflr real estate of the defendant to provide necessary 
funds for the support and maintenance of his wife whom he had de- 
serted, and subsequently certain judgments were entered acainst him 
on notes ffiven prior to the commencement of such proceedings for sums 
of money owed by him» a bill in equity filed by the wife to strike the 
judgments from the record or restrain their collection will be dismissed. 

It is inunaterial for the purpose of this case whether the doctrine 
of lis pendMM applies to such proceeding or whether it was in rem and 
save the plaintiff a lien from the time of its commencement, although 
such questions miffht arise on the distribution of the proceeds of the 
sale of the real estate. 

In the Court of Common Plea of Lancaster Connty. 
In Equity. Bill in equity to strike off and restrain collec- 
tion of judgments. Equity Docket No. 6, page 424. 

Maurice A. Metzger, Oeorge Kunkel and B. R. Glid- 
jen, for plaintiff. 

T. Roberts Appel, for Defendant. 

July 2, 1921. Opinion by Hassler, J. 
From the bill, answer and testimony, we find the fol- 
lowing facts: 

1. Josephine Meckley, the plaintiff, is the wife of 
Isaac Walter Meckley. 

2. Ralph Meckley, is a brother, Eknma Meckley the 
mother, and H. J. Gish a f ormor employer of Isaac Walter 
Meckley. 

3. That Isaac Walter Meckley deserted his wife sev- 
eral years ago and still persists in such desertion. 

4. That on October 22, 1920, Josephine Meckley in- 
stituted proceedings in the Court of Common pleas of ' 
Lancaster County, found on Equity Docket No. 6, page 
405, for the purpose of seizing, selling or mortgaging such 
real estate belonging to said Isaac Walter Meckley as 
would provide the necessary fxmds for her support and 
maintenance. 

5. That at the time of filing said proceeding Isaac 
Walter Meckley was the owner of an undivided interest 
in three separate tracts of real estate located in Lancaster 
County. 
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6. That at the time of the seizure there was a judg- 
ment against said propeo-ties held by Allan A. Coble in 
the sum of $1031.99; that since the filing of said proceed- 
ings the following judgments have been entered against 
the said Isaac Walter Meckley: 

Ralph Meckley, $1000.00, August Term, 1920, No. 
274, on note dated September 30, 1920. 

Elizabethtown National Bank, $700.00, August Term, 
1920, No. 282, on note dated October 23, 1920. 

Emma Meckley, $1000.00, August Term, 1920, No. 
301, on note dated April 12, 1918. 

Emma Meckley, $500.00, August Term, 1920, No. 302, 
on note dated December 1, 1917. 

H. J. Gish, $2100.00, November Term, 1920, No. 78, 
on note dated July 20, 1920. 

7. Of these, it is conceded that the judgment note of 
the Elizabethtown National Bank is a valid claim against 
the said Isaac Walter Meckley. The notes on which the 
other judgments were entered were all given prior to the 
commencement oft the proceedings by the plaintiff against 
Isaac Walter Meckley referred to in paragraph 4, supra. 

8. All of these judgments referred to in paragraph 
6 were given in payment of moneys due to the plaintiffs 
named therein. They were not the result of any con- 
spiracy between Isaac Walter Meckley and his mother, 
brother, or employer, or any of them, nor were they given 
fraudulently to avoid paying any support or maintenance 
to the plaintiff. 

Conclusions of Law. — ^As it is the fact that Isaac 
Walter Meckley was indebted to the defendants named in 
this bill in the amounts for which judgments were enter- 
ed against him by them, the fact that his wife was not 
supported by him eannot deprive them of their right to 
enter them, as they did. It would certainly not he con- 
tended that if they had brought suits in the Common 
Pleas to obtain judgments for any claims they had against 
Isaac Walter Meckley that they wou,ld be prevented from 
obtaining judgments because the wife had commenced 
proceedings to secure support out of his property. Sueli 
an allegation would not be a defense and they could o};- 
tain judgments in such proceedings. There is no differ- 
ence, so far as the plaintiff here is concerned, between a 
judgment obtained in such a proceeding and a judgment 
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entered by confession, if, as is a fact, it is for an amount 
actually owed by the defendant in it. 

We are not concerned in this proceeding whether the 
proceeding commenced by the plaintiff on October 22, 
1920, to obtain support out of her husband ^s property is 
in rem or in personam, nor whether the doctrine of lis 
pendens applies to that proceeding. Such questions may 
arise on the distribution of the proceeds of sale of the real 
estate of Isaac Walter Meckley, but even though the pro- 
ceeding was in rem, and even though, as is contended by 
plaintiff ^s attorneys, that she has the lien from the time 
she conmienced her proceedisgs which antedates the on- 
try of these judgments, it is not a reason why these judg- 
ments should be stricken from the record, or why the 
plaintiff in them should be restrained in their collection. 
If she has any lien or claim upon the proceeds of the sale 
of his real estate, if such real estate should be sold, such 
claim could be protected then, but cannot interfere with 
the defendants named herein in the collection of their 
judgments. We must, therefore, dissolve the proiimin- 
ary injunction, and dismiss plaintiff's bill at her costs. 

The plaintiff asks me to find the following conclu- 
sions of law: 

1. That the proceeding instituted by Josephine 
Meckley against Isaac Walter Meckley to page 405, 
Equity Docket No. 6, was a lis pendens from October 22, 
1920, the date the bill was filed. 

Answor. Refused, as it has no application to the 
question involved in this case. 

2. That ajfter October 22, 1920, the real estate of 
Isaac Walter Meckley in Lancaster County described in 
the bill was in the custody of the law and therefore be- 
yond the reach of execution creditors, who issued execu- 
tion, without the permission of the Court. 

Answer. Refused. 

3. That the action entered to page 405, Equity 
Docket No. 6, is an action in rem. 

Answer. Refused. It has no application to the 
questions involved in this case. 

4. That all judgments entered after October 22, 
1920, are postponed to the rights of Josephine Meckley 
and cannot be enforced until her death or until the with- 
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drawal of discontinuance of her action for support or the 
divorcing of the parties. 

Answer. Refused. 

5. That the preliminary injunction heretofore 
granted in this proceeding should be made perpetual 

Answer. Refuged. 

The defendant files certain requests for findings of 
fact, some of which I have found in the exact language 
in which he sets them forth, and the others 1 refuse to 
find because they have no application to the questions 
involved here, except the fourth, which is as follows: 

4. That in pursuance of a hearing had in said cause 
(application of Josephine Meckley for support), on 
March 19, 1921, said Court made the following decree in 
said proceedings: 

And now, April 16, 1921, it is ordered that Isaac Wal- 
ter Meckley pay to his wife, Josephine Meckley, the sum 
of five dollars a week, from March 19, 1921, the date of 
hearing, and that the real estate of the defendant, Isaac 
Walter Meckley, seized in pursuance of these proceed- 
ings, be bound in the su^n of three hundred dollars to se- 
cure the order. 

The defendant asks me to find certain conclusions 
of law. In the fiirst six he asks me to find that the judg- 
ments entered are valid claims against Isaac Waiter 
Meckley, and valid liens against his real estate. We find 
these facts. 

The seventh, eighth, ninth and tenth requests for con- 
clusions of law are that we find the above judgments to 
be valid liens against the real estate of Isaac Walter 
Meckley, and not effected by the proceeding instituted 
by her to obtain support out of his property. We affirm 
all of these requests. 

The other requests for conclusions of law are in ac- 
cordance with what appears in our opinion. 

October 8, 1921. Opinion by Hassler, J. 

There is no merit in any of the exceptions filed to 
our conclusions and findings in this case, and none of 
them require consideration except the first, which is that 
we erred, in our eighth finding of fact, in finding that all 
the judgments referred to in the bill were given by Isaac 
Walter Meckley in payment of moneys du.e the plaintiffs 
named in them, and w^ere not the result of any conspiracy 
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between them, or any of them, nor were they given frau- 
dulently. 

The plaintiff in her bill alleged that the judgments 
referred to were given without consideration and frau- 
dulently, and that they were the result of a conspiracy 
between the parties. The defendants, Ralph Meckley, 
who was the only one served with a subpoena, and who 
alone filed an answer to the plaintiff's bill, denied this 
allegation. This cast the burden upon the plaintiff to 
prove it, which he failed to do. We were bound, there- 
fore, to find it as a fact so far as it was material in de- 
ciding the issue raised in the answer of Ralph Meckley. 
Our finding is not to be understood to conclude the plain- 
tiff in any proceeding she may subsequently have against 
the plaintiffs in the judgments, other than that of Ralph 
Meckley. The exceptions, with this explanation, are dis- 
missed, and the decree dismissing the plaintiff's bill is 
confirmed. 



SULZER, RUDOLPH & CO. v. GROSS. 
Practice — Pleadings — Rule for Judgment — Pendency of Ex- 
ceptions — Practice Act of 1915 ^ 

A motion for Judsrment for want of an affidavit of defense will be 
refused as premature, when exceptions to the form of the statement 
are still pending. 

In its nature a question of form is strictly preliminary. In order 
to serve its appointed purpose it must operate as a quasi stay of pro- 
ceedings so far as concerns the merits. 

A party who excepts to the form of a pleading, as authorised by 
section 21 of the Practice Act of 1915. does not incur the consequences 
of default for want of an extension of time to plead pending the dis- 
position of his exceptions. 

Section 22 of the Practice Act, relative to eztensicm, of time, takes 
effect only when the substance, and not the mere form, of the claim or 
counter-claim must be met, whether on legal grounds or those of fkct 
In either case the party is then taking defense to the adversary's de- 
mand. 

(1) Exceptions to plaintiff's statement; (2) motion 
for judgment. In the Court of Common Pleas of Lacka- 
wanna County. No. 279, November Term, 1921. 

Knapp, O'Malley, Hill & Hams, for Plaintiff. 
J. Memolo, for Defendant. 
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Newcomb, J., November 14, 1921. — These counter- 
motions reflect some difference of opinion in mind of 
counsel in and about the operation of the Practice Act of 
1915. The chronology of the suit may be stated as fol- 
lows: 

1921, September 30, summons in assumpsit retu^- 
able November 7; 

October 13, filed plaintiff's statement; 

November 7' statement excepted to; 

November 12, motion for judgment. 

Plaintiff moves for jud;gment by default for want of 
an affidavit of defense. The motion seems to be witliout 
precedent in that the exceptions to the statement are still 
pending. According to local usage they would go to the 
argument list for hearing during the week of December 
5. But upon that suggestion being made, it was stated by 
counsel at bar that what is wanted is expedition; and it 
was thereupon agreed that the two questions should go 
to a hearing forthwith. 

It is self-evident that the learned counsel for plni v!iT 
considers the mere presence o^f the exce]^tions to his state- 
ment quite immaterial to the question of the adversary's 
default upon which his motion for judgment must de- 
pend. Yet, if quite sure of his ground, there would seem 
to have been no good reason why judgment had not been 
taken by praecipe, instead of by motion, as provided by 
statute in case of such default. 

His argument is this: The statute is at pains to pro- 
vide for enlarging the time for any pleading by means of 
leave of court; such method must be deemed exclusive; 
rmd not havinir been follovrod by de*fen<lant, the time for 
taking* dePeuFe has necessarily expired by limitation in 
tenrs of tlie statute itself. 

To one havin;o in mind the Act of 21 March, 1806, 4 
Sm. ^i., 332, Rec. 13, this reasoning at first blush seems 
r-othcT- o.rthodox. But the trouble with it is that it proves 
too much. 

Tar.^icd to its logical extent it calls for definitive 
uid^^ment in damages aga^'nst defendant today, thou<?h 
fonioiTov h^^ cause of action may become extinct by 
forco and efTocf of an order striking his pleading from the 
record. 

Nothins' short of inexorable necessitv could support 
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the conclusion that such anomalous result was in con- 
templation of the statute. 

The difticulty disappears, however, if section 22 be 
understood as taxing ellect only at the stage when the 
substance and not the mere form, of the claim or counter- 
claim mu^t be met, whether on legal grounds or those of 
fact. In either case the party is then taking defense to 
the adversary's demand. Not so when he moves to stauko 
off for informality. That step is authorized by the 21s i 
section of the statute, where nothing is said about obtain- 
ing additional time to plead. No doubt that is due to tlie 
functional character ol such motion. There may be noth- 
ing to answer. In its nature a (luestion of ibrm is stiin- 
ly preliminary. In onler to serve its appomled puipu.^e 
it must operate as a quasi stay of proceedings so far as 
concerns the merits, 'tlierefore tlie supposiuon liiai ;■- 
fendant ha<^l incurred the consequences of defauli for 
want of an extension of time to plead ponding his excej*- 
tions, is believed to be erroneous. 

Turning then to the question raised by the excep- 
tions, it appears that the plaintifi 's statement is challeng- 
ed for duplicity. Counsel says he is at loss to knov 
whether his client is sued on a negotiable instrunun: 
known as a *' trade acceptance,'' or upon the underlying;- 
contract of purchase of <:ertain merchandise. 

The criticism doesn't seem to be well founded. It 
is clear enough that plaintilT d(*claros upon the aeo( -)- 
tance which was given by defendant to secure the price 
of the merchandise. True, it had been in the meantime 
negotiated; but after protest it ha. I evoiitualiy conio biw\ 
to the hands of plaintiff as the payee. Hence, the suit is 
between the original parties to an acceptance, ecjuivaleut 
to a promissory note, so that the claim is open to any de- 
fense pertinent to the original transaction. 

The motion for judgment is refused as i)romatu^e. 
The exceptions to plaintiff's statement are overruled 
without prejudice to tlie riglit of defendant, upon timely 
application, to move for leave to answer. 
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BUSH V. ODENWELDER. 

Co7iiraci — Sunday — Affirmance— Negligence — Damage. 

When a defendant, on a Sunday, contracted to pay for the repair 
of a pump, belon«ring: to plaintiff, and damaged by defendant throusrh 
:iu accident and reiterates said contract on following days, he be- 
comes liable to plaintiff on said contract. 

In the Court of Common Pleas of Lehigh County. 
A. E. Bush and Ralph Bush partners trading as A. E. 
Bush & Son, V. Daniel Odenwelder. No. 157 January 
Term, 1921. Assumpsit. Rules for new trial and judg- 
ment, n. o. V. 

George M. Lutz, for Plaintiffs. 
Henry B. Friedman, for Defendant. 

Oroman, P. J., September 26, 1921. Plaintiffs 
brought suit in assumpsit to recover the amoujit claim- 
ed to b ' due by defendant to plaintiffs by reason of re- 
paii's made to a gasoline pump, and losses sustained by 
tiie plaintiff by reason of an accident which occurred on 
a Sunday morning. It appears that on the morning of 
the accident, the defendant called on plaintiff in regard to 
th.^ damages suffered, and then ordered and requested 
plarn tiffs lo repair the pump; that he would pay ifor the 
repairing of the Fame, and for the losses sufferod bv i)lain- 
liiT s On tlu* following Tuesday or Wednesday, the con- 
versation was reiterated, and also on the following Sat- 
n-'nv. No evidence was offered by the defendant; we 
assume, therefore, the facts established by plaintiffs are 
Irno. anc] tlio order and request made by defendant on 
Snndav, and verified during the week following was 
given and acted upon by plaintiffs, and the repairs made. 
We are not convinced error was committed, nor upon the 
V. hole record that de'fendant would be entitled to judg- 
ment. 

Now September 26th, 1921, rule for new trial dis- 
chanred and motion for judgment non obstante veredicto 
dismissed. 
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ERDMAN V. LEHIGH VALLEY TRANSIT CO. 

Negligence — Rule as to Jiidgmenl, n. o. v. — Evidence. 

In determining the propriety of a Judgrment n. o. v., the controlling 
question is, would binding instructions for the defendant have been 
proper at the end of the trial; and, In deciding that point, the evi- 
dence must be read in the light most favorable to plaintiff, the latter 
being given the benetit of every fact and inference of fact pertinent to 
the issues involved which might legitimately be drawn from the evi- 
dence. 

The facts in this case required a submission of the case to the jury. 

In the Court of Common Pleas of Lehigh County. 
Robert A. Erdman v. Lehigh Valley Transit Company. 
No. 146 April Term, 1921. Trespass. Rule for judg- 
ment, n. 0. V. Rule discharged. 

Richard W. lobst and Dallas S. Gangewer, for Plain- 
tiff. 

Dewalt & Heydt, for Defendant. 

Groman, P. J., December 5, 1921. Plaintiff brought 
his action in trespass against defendant to recover dam- 
ages suffered in a collision while crossing a street rail- 
way track of the defendant company, in an auto truck 
driven by plaintiff. The jury awarded damages; the de- 
fendant now asks for the entry of judgment non obstante 
veredicto. 

The legal test to be applied in disposing of a rule for 
judgment non obstante veredicto is stated by the Supreme 
Court in Schwarz v. Glenn, 244 Pa. St., page 519, and in 
Smith, Appellant, v. Standard Sheet Company, 262 Pa. 
St., page 552, as follows: **In determining the propriety 
of a judgment n. o. v., the controlling question is, would 
binding instructions for the defendant have been proper 
at the end of the trial; and, in deciding that point, the 
evidence must be read in the light most favorable to 
plaintiff, the latter being given the benefit of every fact 
and inference of fact pertinent to the issu.os involv(Ml 
which might legitimately be drawn from the evidence.'' 

Would binding instructions then have been proper at 
the end of the trial? Plaintiff testified as follows: 

Q. What did you do, if anything, before you drove 



A. I stopped, looked and listened. 
Q. Where did you stop that evenint':? 
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A. Just as 1 came down, I stopped, looked and list- 
ened; didn't see nothing, didn't hear nothing, then I went 
ahead to proceed to the tracks. 

Q. How close were you to the trolley tracks wlien 
yon stopped! 

A. May be five or six feet away. 

Q. Was it on the private roadway at that time? 

A. Yes, sir. 

Q. Did yoii, hear anything! 

A. No, sir. 

Q. Did you see anything! 

A. No, sir. 

Q. Did you see the trolley car! 

A. No, sir. 

Q. Did you hear the trolley car! 

A. No, sir. 

Q. After you had stopped, looked and listened, what 
did you do next! 

A. I started crossing the tracks. 

Q. Were you in high or low gear! 

A. Low gear. 

Q. Was it light or dark! 

A. Dark. 

Q. Did you or did you not notice whether the trol- 
ley car had a head light! 

A. Had no head li;^t. 

Q. Did you or did you not hear a gong or a whistle! 

A. No, sir. 

Q. Did you or did you not hear any sound or warn- 
ing of any kind! 

A. Nothing of the kind. 

CROSS EXAMINATION: 

Q. Did you get oflf the truck! 

A. Yes, sir. 

Q. Now I suppose you walked all the way to the 
track! 

A. Yes, at the comer. 

Q. Now I got you six feet away from the track, I 
got you. stopping in your automobile, that is what you 
said, you got off your automobile! 

A. Yes, sir. 

Q. Then you walked up to the track! 

A. Yes, sir. 
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Q. You looked and you listened, and you saw noth- 
ing! 

A. Positively. 

Q. And you walked back to your automobile again ^ 

A. Sure I did. 

As to the negligence of the defendant, we have the 
following testimony by Joseph Weber, one of plaintiff 's 
witnesses: 

What would you say was the speed of this trolley car 
at the time it struck this machine! 

A. 1^ rom thirty to thirty-five miles an hour. 

Q. Did you notice or didn't you notice whether the 
motonnan soujided a gong or bell . 

A. No, sir. 

Q. After this automobile was struck, how far did 
the trolley car run before it was stopped! 

A. About one hundred and seventy*five to one hun- 
dred and eighty feet. 

It thus appears the question whether or not th;» 
plaiiiliiT stopped ai tlie proper place, and took the proper 
preeaut'ions under the circumstances before proceedin^^^^ 
to cross the trolley track, raised a question of fact re- 
quiring- submission to a jury, whose finding was favor- 
ahle to the plaintiff, and disposes of the question of coii- 
tribiitorj' negligence on the part of the plaintiff. Rela- 
tive to tlie negli,9:ence of the defendant company, the 
testimony of witnesses for plaintiff and defendant as to 
the rate of speed, the ringing of the bell and the head 
lififht on the car, ^rere contradictory, and thus the ques- 
tion had to 1 e submitted to a jury to determine the fact. 
The fact as to the negligence of defendant was also found 
against the contention of the defendant. 

We are, therefore, of the opinion that the rule for 
judgment non obstante veredicto will have to be dis- 
charged. 

Now December 5th, 1921, rule for judgment non 
obstante veredicto discharged. 
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MOSSER V. LEHIGH VALLEY RAILROAD CO. 

Evidence — Market Value — Specific Date. 

In an action against a common carrier, to recover the market value 
iU skins, the testimony must disclose the market value of the skins at 
the tfme of delivery to the common carrier, in default thereof, a new 
trial will be granted. 

In the Court of Common Pleas of Lehigh County. 
George E. Mosser v. Lehigh Valley Railroad Company. 
No. 45 April Term, 1919. Assumpsit. Rule for new trial. 
Rule absolute. 

Asher Seip and Fred. E. Lewis, for Plaintiff. 
Butz & Rupp, for Defendant. 

Groman, P. J., July 1, 1921. The plaintiff, on Febru- 
ary 14th, 1917, delivered to the defendant company, a 
common carrier, at AUentown, Pennsylvania, one thous- 
and green saltcl calf skims, for transportation to Krehl 
and Force, at Girard, Ohio, issuing and delivering to 
plaintiff a Bill of Lading; thereafter defendant company 
rofuvsed to transport the skins to Krehl and Force at 
Girard, Ohio, unless the freight rate demanded by do- 
fen<lant company was first paid by plaintiff. Plaintiff' 
refused, alleging that by reason o'f the failure of defend- 
ant company to do so, he lost the value of the skins as of 
the date of delivery to the common carrier; suit wa s 
brought for the recovery of the loss, and a verdict render- 
ed for $5960.63. A irule to show cause why a new trial 
should not be granted issued, and eleven reasons assign- 
ed bv defejidant in support of the rule. 

The last reason assigned alleges that the witness 
William Hunsberger failed to testify to the market value 
of the skins on the date of the issuing; of the Bill of Lad- 
ing, or when the shipment would have reached its des- 
tination. This witness was the only witness called to 
establish^ed the market value of the skins as of Febru^rv 
14, 1917, the date^ of the issuing of the Bill of Lading. 

An examination of the testimony of the witness 
Hunsberger diacloeee the fact that the witness testified 
he knew the price of city calf skins at that time (Notes of 
Testimony Page 20), that the market price of No. 1 City 
Calf Skins was from thirty-eight to forty cents per 
pound (Notes of Testimony Page 25). TTndor ^r'>sjG-^x- 
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aminatioa the witness testified (Notes of Testimony Page 
37) he was specifying prices as during December and 
January. Nowhere do we find a line of testimony show- 
ing the market value of the skins at the time of delivery 
to the common carrier, on Februaxy 14th, 1917. This 
being so, there was no competent testimony submitted to 
warranrt; a verdict for the plaintiff. As a new trial will 
have to be granted, the other reasons assigned need not 
be considered. 

Now July 1, 1921. Rule for new trial made absolute. 



KRESSLEY v. KRESSLEY. 

Divorce — Reference Back, 

In a divorce pnoceediner, the court will refuse to refer back the 
proceedlngrs to the master, for the purpose of taking additional testi- 
mony^ when no legal excuse is offered for failure to make out a case 
in the' first instance. 

In the Court of Common Pleas of Lehigh County. 
Eredeiick V. Kressley v. Sella T. Kressley. No. 32 Octo- 
ber term, 1919. In divorce. Rule to show cause why there 
should not be a reference back. Rule discharged. 

Groman, P. J., December 5, 1921. 

OPINION OF COURT. 

A subpoena was awarded in the above case oa Ju.ly 
15th, 1919; on December 4th, 1919, the master filed a re- 
port recommendinigf the refusal of a decree in divorce. On 
December 16th, 1919, the matter was referred back to 
the master, no testimony was taken, and on June 20tb, 
1920, the master filed a supplemental report aflfirmin.s: 
the refusal theretofore recommended. On September 19th, 
1920, another petition for reference back was filed, and 
a rule granted on the respondent to show cause why the 
proceedings in the above matter should not again be re- 
ferred to the master far the purpose of taking additional 
testimony. The court directed the matter to be placed 
on- the arsrument list for a disposition of the rule. In an 
ooinion filed in Fesser v. Fesser, 2 Pa. C. C., page 480, 
McPherson, J., in disposing of an application to take 
further testimony, used 'the following language: **It 
would be a bad precedent to permit the libellant to take 
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further testimony in this proceeding. No legal excuse is 
alleged for her failure to make ou.t a case, and, therefore, 
to grant this application would simply allow her to avoid 
the result of an unsuccessful experiment. It need not be 
pointed out what serious abuses might follow if such a 
practice was sanctioned. In the case before us, we have 
no doubt there was thorougih good faith, but we must 
look to the general consequences of a rule, and mot mere- 
ly to its effect in any particular instance." 

We are inclined to adopt the foregoing reasoning as 
our own, and, therefore, will have to discharge the rule 
1 ciotofore granted. 

Now December 5th, 1921, rule dischraged. 



HENNINGEB v. FETTERMAN. 

Replev 171— Evidence — Title to Property. 

In an action in replevin to determine the ownership of an automo- 
bile, where the court refused to admit testimony relative to certain 
Agrures and letter found on parts of the car, principally on the ground 
of its variance with the pleadings, and the case was submitted to the 
jury to establish the ownership of the car, under proper Instructions as 
to title to property stolen, a new trial was refused. 

In the Court of Common Pleas of Lehigh County. 
Oscar L. Henninger v. Allen J. Fetterman and Samuel K. 
Fetterman, trading as Lehigh Valley Motor Company, 
and Jacob Nixon. No. 29 January term, 1921. Eeplevin. 
Rule for new trial. Rule discha^rged. 

Jonn L. Cutshall, for Plaintiff. 
Henry B. Friedman, for Defendants. 

Groman, C. J., December 5, 1921. Plaintiff issued a 
writ of replevin to recover one Hudson car, 1917 model, 
engine No. 25465, manufacturer's number 18840. The 
writ was served upon the defendants, and return made 
by the sheriff. A petition to intervene was presented, and 
an order made allowing the Pennsylvania Indemnity 
Exchange to intervene as party defendant. The affidavit 
of defense filed by said defendant alleeres the car was a 
seven passenger phaeton, 1917 model, Hudson No. 18340 
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and not 18840 as set forth in the declaration; and fur- 
ther that the oar was stolen from the then owner, and 
afteiTwards sold to the plaintiff. To the affidavit of de- 
fense was attached an exhibit showing that Howard J. 
Moffett executed a release to the Pennsylvania Indemnity 
Exchange for the theft of a Hudson automobile No. 
13340, and that Moffett was the sole owner, and that the 
car was stolen in Philadelphia on September 21, 1918. 
The verdict was for the plaintiff. A rule for a new trial 
was granted, and reasons filed therefor. The principal 
reason for a new trial is the refusal of the court to admit 
the testimony of witnesses relative to certain, figures and 
letter found on parts of the car. The various offers being 
objected to, the objections were sustained by the court 
principally on the ground that such offers were at vari- 
ance with the pleadings. No effort was made to prove, 
nor any testimony introduced to establish the theft of 
the <?ar. The case was submitted to the jury to estabisli 
the ownership o'f the car, under proper instructions as 
to the title to property stolen, even though the evidence 
submitted on that point was very meager, and developed 
only during the argument on the proposition. We aire 
not convinced that error was conmiitted, and that a new 
trial should be granted. 

Now December 5th, 1921, rule for new trial dis- 
charged. 



COMMONWEALTH v. HOFFif AN. 

School Code—Compnhory Att€nda7ire — Viofation — /uafirr of 
the Peace — Certio rari — Record — Requisites . 

The court of common pleas has^ .lurisdictlon. by certiorari, of a 
judgment of a justice of the peace, for violation of the compulsory at- 
tendance provisions of the School Code, sections 1414-1423, notwith- 
standing that they provide for an appeal from the sentence. 

When the record of a summary conviction does not contain the 
substance of the testimony, althougrh stating that certain person??, nam- 
ing them, were called and sworn as witnesses, it is defective, and the 
judgm.ent will be reversed. 

In such a proceeding, the transcript should show that witnesses 
established the age of the child, his parentage, the legal residence of 
the parent within the school district, the service upon the father of 
the notice required, the absence of the child from school after the ex- 
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piration of the three day period, the maintenance by the school district 
of a day school in which the common English branches are taught in 
the English language, and such other facts as are required by the 
School Code. 

In the Court of Common Pleas of Lehigh County. 
Commonwealth of Pennsylvania v. Erwin Hoffman, No. 
107 June term, 1921. Certiorari. Judgment reversed. 

Richard W. lobst, for Commonwealth. 
William H. Schneller, Contra. 

Reno, J., December 19, 1921. The certiorari brought 
up the record of a summary conviction of defendant for 
a violation of the compulsory attendance provisions (Sec- 
tions 1414-1423) of the School Code. To this record a 
number of exceptions have been filed. 

At the very outstart our right to entertain this cause 
is challenged by the Commonwealth which contends that 
since Section 1423 of the School Code provides for an 
appeal from the sentence of a justice of the peace to the 
court of quarter sessions a certiorari cannot issue out of 
the court of common pleas. That is to say, the only 
remedy for a (review is that designated by the Code and 
no authority l.eing thereby granted to the court of com- 
mon pleas to review by certiorari such authority does not 
exist. But this contention fails to discern the source of 
our jurisdiction^. Oiyr power to review upon certiorari is 
not derived from statutes. It is conferred by the Consti- 
tution: **The judges of the court of common pleas * * 
* shall have power to issue writs of wrtiorari to justices 
of the peace * * * and to cause their proceedings to 
be brought before them and right and justice to be 
done": Article V section 10. This power, vested in us 
by the constitution, cannot be taken, from us even by ex- 
press legislation (Commonwealth v. Hopkins, 241 Pa., 
213, 218, obiter) ; and we certainly cannot interpret a 
statute, which merely provides a method of appeal, in 
such mannpr that the legislation will have accomplished 
by indirection and implication that whi(di it could not 
have done by direct and express enactment. The same 
provision also disposes of the further contention of the 
Commonwealth; that, since by the act appeals lie to the 
court of quarter sessions only that court can issue writs 
of certiorari. The plain terms of the constitution make 
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this proposition obviously untenable, and it seems hard- 
ly necessary to add that organic acts creating the court 
of quarter scssIoUkS grant no authority to issue wTits of 
certiorari. Vide Acts of June 16, 1836 (P. L. 784; sec- 
tion 16) ; March 31, 1860, (P. L. 427; section 32.) 

The first exception is: **The record does not contain 
the evidence or the substance of the evidence of any of the 
witnesses who testified." An examination of the tran- 
script supports the exception. The transcript states that 
certain persons, naming them, were called and sworn on 
behalf of the Commonwealth, but it does not state the 
facts to which they testified. The transcript need not sot 
out the testimony in full: Commonwealth v. Borden, 62 
Pa. 272; Van Swartrow v. Commonwealth, 24 Pa. 131; 
but it is an indespensable j'equisite that the substance of 
the tostimony must be set forth in the transcript: Com- 
mouTvealth v. Nesbit, 34 Pa. 398; Sadler on ** Criminal 
Procedure," page 564 and the cases there cited (note 
184). Enou^cfh of the testimony must be transcribed to 
permit an appellate tribunal to weigh its sufficiency to 
support the ,iud£:ment entered : Commonwealth v. Petton, 
4 Pa. C. C. R., 135* . Thus, in the instant case, the trans- 
cript should show that witnesses established tlie ase of 
the cliild, his parentae:e, (i. e. that ho was the son of tlie 
defendant or that defendant exercised parental autlior* ty 
over the child), the legal residence of the parent and his 
residence within the school district, the service upon the 
father of tlie notice required by section 1423 of the Code, 
the absence of the child from school after the expiration 
of the throe day period, the maintenance by the school 
distri'ct of a day school in whicli the common Ens^lish 
branches are taught in tlie English language and such 
o^^or facts as are required by the School Code. A trans- 
cript which does not disclose the substance of the evi- 
di*nco upon these essential ingredients will not support a 
conviction of a violation of the provisions of the Codo. 

Acerd'n^ly, the first exception must be sustained. 
lua mn.ch as this conclusion requires us to reverse tho 
.iudorn^eiit. an oxamination of the remainder of the num- 
erous' f xoopt^ons, (many of which seem to be meritorious) 
is not now necessary. 

Now, Deoombor 19, 1921, the first excoption is sus- 
tained; the jndmnon^ is reversed and set aside. 
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MELVILLE V. TORELLI, ET AL. 

AcHon — Second AcHon — Costs of First — Abatement — Attach* 

ment Execution — Foreign Attachment — Rule of Court. 

A rule of court provided that where a cause has been discontinued 
or the plaintiff has been non -suited, the costs must be paid before the 
court will entertain the second suit. Held, that the rule did not apply 
where the first suit was an attachment in execution, which was quash- 
ed, and the judgment on which it was founded stricken from the record, 
the second suit being a foreign attachment. 

In the Court of Common Pleas of Lehigh County. 
No. 59 January Teirm, 1922, Frank Melville, Inc., v. John 
Torelli, also known as Prof. Torelli, owner of Torelli 
Comedy Circus, and the Lehiigh County Agricultural So- 
ciety of AUentown, Pa., and United Fairs Booking Asso- 
ciation, Inc., defendant, C. 0. Smith, president, and E. 
F. Corruthers, Gen. Mgr. and treasurer, as Garnishees. 
Foreign attachment. Rule to dismiss and quash writ. 
Rule discharged. 



tiff. 



Samuel J. Kistler and Horace W. Schantz, for Plain- 
Edwin K. Kline, for Garnishees. 



Reno, J., December 27, 1921. 
OPINION. 

On November 7, 1921, plaintiff instituted an action 
of foreign attachment founded upon the debt evidenced 
by a judgment <recovered in the courts of the state of 
New York by plaintiff against defendant. On that date 
there was pending in this court an attachment execution 
issued by plaintiff upon a judgment secured by entering 
here an exempliiBed copy df the record of the court of 
the state of New York, wherein the said judgment was 
entered. On November 21, 1921, for the reasons stated- 
in the opinion therewith filed, we entered an order strik- 
ing the judgment so secured from the record and quash- 
ing the attachment execution issued thereon. (Vide 
Frank Melville v. John Torelli, No. 167 October Term, 
1921, 9 Leh, 321.) 

We are now asked to dismiss and quash the writ of 
foreign attachment because our rules of court pirovide: 

** Where a cause has been discontinued or the plain- 
tiff has been non-suited, a second suit against the same 
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defendant for the same can^e of action will not be enter- 
tained until the costs of the first suit shall have been 
fully paid/^ (Rules of Court: Eule 15; section 7.) 

But this rule clearly does not apply to the case at 
bar. The first cause was not discontinued nor was there 
a non-suit entered therein. A discontinuance, within the 
meanimg of the ^ule, is a formal abandonment of the ac- 
tion evidenced by a statement to that effect placed upon 
the record of the action; and plaintiff never abandoned 
the prior suit in that manner. A non suit may be either 
voluntary or compulsory. It is voluntary when plaintiff 
permits or supers it to be entered against him and com- 
pulsory when a court, having heard his evidence, con- 
cludes that it is not sufficient to suppooi; a verdict. But 
a non suit was neither voluntarily suffered by plaintiff 
nor was any entered against him. It follows, that inas- 
much as the petition for the rule to show cause why the 
writ of foreign attachment should not be dismissed or 
quashed is founded upon an alleged violation of the rules 
of the court, the rule mi^st be discharged. 

It may well be, as was suggested at the argument, 
that the pendency of a prior action on the date when 
this action was instituted is a matter which can be plead- 
ed in abatement. We aire not now oalled upon to decide 
whether or not such plea can be entered. It is sufficient 
to say that the petition upon which we are now passing 
does not raise that question and that it raises only an al- 
leged violation of a rule of this court. Even if the peti- 
tion did raise that question we could hardly hear it upon 
a motion to quash inasmuch as a general appearance has 
been entered: See Troubat and Haley on Practice, Vol. 14 
page 3038; Block v. Brown, 15 District Repoirts, 192; 
Lansford v. Jones, 5 District Reports, page 483. 

Now, December 27, 1921, rule discharged. 



BACHARDY v. BARBAN. 
Replevin — Sheriff's Return — No Service of Writ — General 
Appearance — Waiver of Service, 

In an action in replevin, a general appeajrance by defendant waives 
the service of the writ. 
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In the Comrt of Ckunmaii Plea of Lehigh County. 
No. 57 October term, 1920. Stephen J. BaxJmrdy v. Leon 
Barban and Harry Barban, tradinig and doing business 
as L. Bajrban and Son. Beplevin. Rule for new trial. 
Rule absolute. 

D. M. Qtirrahan, for Plaintiff. 
Dallas Dillinger, for Defendants. 

Groman, P. J., December 19, 1921. The praecipe for 
a writ of replevin was issued August 17, 1920, with di- 
rection to the sheriff to replevy and deliver certain per- 
sonal property therein described of the value of $650.00; 
and summon the above defendant or any person in whose 
possession the goods and chattels might be found, to be 
and appear on the first Monday df September, next, to 
answer the plaintiff of a plea, wherefore he, the defend- 
ant, took the goods and chattels aforesaid. The sheriff, 
on the 31st day of August, 1920, made his return, setting 
forth that he made diligent search for the goods and 
chattels in the writ described, but was unable to find the 
same in his bailiwack. 

The defendants, by their attorney, on August 19, 
1920, entered an appearance; the plaintiff, on August 23, 
1920, filed his statement in which is alleged that plaintiff 
was the owner of the personal property; that defendants, 
on or abou.t July 22, 1920, during the absenoe of plaintiff, 
removed the same from the premises occupied by plain- 
tiff; that on July 24, 1920 defendants were notified the 
property removed was the property of the plaintiff, on 
the same day demand was made fo(r the return of the 
same to the plaintiff; that defendants refused to do so, 
and stiU persist in such refusal; that defendants had no 
title or interest in said goodsf; that plaintiff seeks to re- 
cover damages for the illegal and unjust deprivation suf- 
fered by plaintiff. The affidavit of defense sets up titlo 
to the personal property by purchase. The case came up 
for trial, and the court directed the entry of a verdict for 
the defendants. Duringi the course of the trial the court 
accepted the view that the sheriff ^s return showing the 
goods and chattels relferred to in the writ were not found 
by him in his bailiwick, with no return of sorvi'ce of the 
writ on the defendants, barred a recovery, and, therefore, 
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directed a verdict for the defendants. Oqr attention was 
not called to the fact that defendants entered an appear- 
ance before the return day fixed in the writ. The record 
now before us discloses that fact, and the question thus 
arises, what effect, if any, had the entry of such appear- 
ance by defendants? 

The manner of the service otf a writ of replevin is 
provided for by the Act of July 9th, 1901, P. L. 616, sec- 
tion 9, as follows: **The writ of replevin may be served 
by the sheriff in the county in which it is issued. 

(a) By taking possession of the goods and chattels 
described therein, and by serving the defendant, • • • • 
• • 'or 

(b) If the goods and chattels cannot be found, then 
by serving the writ as in the case of a summons; in which 
event the cause shall proceed with the same effect as if a 
summons in trespass had been duly served; ••••••. 

The sheriff's return fails to show a service of the writ 
as in the case of a summons in trespass; but defendants, 
on August 19, 1920, entered an appearance, and by doing 
so, waived the service of the writ: Milleur v. Warden, 
Frew & Co., Ill Pa. St., page 307, and cases there cited. 

We are of the opinion the directions given by the 
court, instru.cting the jury to render a verdict for the de- 
fendants, was based on an erroneous assumption, and 
that, therefore, a new trial will have to be granted. 

Now December 19, 1921, rule for new trial made 
absolute. 



BRENTWOOD REALTY CO. v. HANEY. 

Judgment — Opening Judgment by Dejault — Mistake — Prac- 
Hce, C P, 

Relief will be granted from a Judinnent entered by default, where 
application is promptly made, a reasonable explanation or excuse for 
the default offered, and a defence shown upon the merits. 

A Judgment entered for failure to file an affidavit of defence with- 
in fifteen days from service of statement will be opened, where de- 
fendant petitions within the term to open the Judgrment, shows that 
the sheriff informed him when he had to appear, but said nothing as 
to the requirements for an affidavit of defence; that he believed it un- 
necessary to take any steps before the return day; and alleges fbrgery 
of instrument sued upon; and the depositions taken support the allega- 
tions of the petition. 
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In the Court of Common Pleas of Lehigh County. 
No. 165 April term, 1920. Brentwood Realty Company, 
a New York Corporation, v. Frank P. Haney. Rule to open 
Judgment. Judgment opened. 

Dallett H. Wilson and E. R. Ca;stelluci, for Plaintiff. 
James F. Henninger, for Defendant. 

Reno, J., December 5, 1921. Defendant asks us to 
open jud;gment entered against him for want of appear- 
ance and affidavit of defense. A writ of summons return- 
able to the fourth Monday of June, 1921, was served upon 
defendant on April 6, 1921. At the same time the state- 
ment of the cause of action was served upon him and 
thereon was endorsed the prescribed notice requiring de- 
fendant to file an answer within fifteen days after service. 
Defendant failed to file his affidavit of defense and on 
April 26, 1921, judgment was entered against him for 
want of an appearance and for failure to file the affidavit 
of defense. It is perfectly clear that he was not then in 
default for want of an appearance ; for, he was not oblig- 
ed to appear before June 26, 1921; but he was in default 
for failing to file an affidavit of defense. 

On Ju;ie 26, 1921, that is, before the return day and, 
of course, within the term, (Cf. Kellett v. Freeman, 19 
Superior Court Reports, 155) defendant petitioned for the 
opening of the judgment, alleging (a) that at the time 
the summons and statement were served upon him the 
sheriff informed him that he must appear on the fourth 
Monday of June, 1921, and said nothing as to the re- 
quirement for an affidavit of defense; (b) that being 
ignorant of the requirements of the law, he believed it 
was unnecessary for him to take any steps in the proceed- 
ing before June 26, 1921; and (c) that he has several de- 
fenses to the plaintiff's claim among which is that of forg- 
ery, i. e., that he did not sign the instrument set forth 
in plaintiff's statement of claim and upon which the ac- 
tion is founded. Plaintiff filed an answer to the petition 
to open judgment, denying the material averments of the 
petition. Depositions were taken on behalf of the de- 
fendant but none fof the plaintiff. 

The depositions support the allegations of the peti- 
tion. They establish, at least, to our satisfaction, that 
defendant honestly believed that he was not required to 
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do ami;liing until the return day of the writ and that 
this belief was induced by the fact that the sheriff read 
the summons but said nothing concerning the statement. 
Moreover, defendant again denies having signed the 
agreement upon which the suit is founded and to some 
extent his testimony is corroborated by a disinterested 
witness. Attached to the deposition is an exhibit of de- 
fendant's hand^mting but the agreement upon which 
suit was brought and wliich plaintiff alleged defendant 
signed, (although offered in evidence was subsequently 
withdrawn) is not before us and therefore we cannot 
weight the evidence in that regard. Plaintiff offered no 
proof of execution and the testimony of defendant and his 
witness is uncontradicted. (Cf. Shaffer v. Thomas, 7G 
Superior Court Reports, 368). 

An application to open a judgment is an appeal to 
the equita])lo powers of the cou<rt: State Camp of Penn- 
sylvania, P. (). S. of A. y. Kelley, 267 Pa., 49. While a 
judgiiient, regular upon its face, will not be opened mere- 
ly to peirrit the interposition of a technical defense, sueli 
judgment should be opened whenever the record discloses 
sufficient reasons to move the conscience of the judge, 
sitting as a chancellor, and convince him that an injus- 
tice has been done: Rothkugel v. Smith, 70 Superior 
Court Reports, 590. 

Naturally, it would be unjust to permit a judgment 
founded upon a forgery to stand. At least, when it is al- 
leged by petition and established prima facie by deposi- 
tions that the instrument was not signed by defendant, 
which depositions are not contradicted by affirmative 
evidence showing or tending to show execution of the in- 
strument by defendant, a ju.dge, sitting as a chancel- 
lor, should relieve defendant of the consequences of a 
default caused by mistake or ignorance of the law. The 
Supreme Court having opened a judgment entered for 
want of an affidavit of defense wjfiere the affidavit was 
not filed within the required time through the mistake or 
oversight of an attorney we shoujd not hesitate to extend 
like relief to a la^Tuan who made the same mistake: Fuel 
Citv Mfg. Co. V. Wa^Tiesburg Products Corporation, 2SS 
Pa.' 441. 

Accordingly, the judgment will be opened but in or- 
der that plaintiff may have an enrly trial upon the merits 
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we shall require defendant to file his affidavit within ten 
days from the date hereof, and oirder the case upon the 
trial list for the December term, meanwhile permitting 
the lien of the execution to remain unimpaired. 

Now, December 5, 1921, the judgment heretofore en- 
tered for want of an appearance and for want of an af- 
fidavit of defense is opened ; the defendant shall file and 
serve his affidavit of defense within ten days from the 
date hetreof ; the prothonotary is ordered to place the ease 
upon the trial list for the December term wlion tlio ease 
shall be tried if the affidavit of defense raises questions 
of fact; and the lien of the execution shall remain in force 
imtil the final disposition of the case. 

And now, December 5, 1921, upon motion of Dallett 
H. Wilson, Esquire, attorney for plaintiff, an exception 
is noted and bill sealed. 



HAHN V. MUSCHLITZ. 

Action — Practice — Plaintiff's Statement — Negotiable Instru- 
ment—Endorser — Liability— Joint aftd Several — Act oj May i6, 
rgoi, Sec, 68, P. L, 1^4-20^ — ContHbution— Joint Judgment — 
Estoppel, 

Where a plaintiff, in seeking contribution, bases his claim on a 
Judflnnent obtained against him together with other defendants, one of 
them being the defendant in this suit, averring that the basis of lia- 
bility of defendants in the suit wherein judgment was entered was 
their accommodation endorsement of a certain promissory note, and It 
appears from the plaintiff's statement that the defendant in this suit 
was an endorser subsequent to the plaintiff, there being, however, no 
allegation that there was any agreement among the endorsers as to 
their respective liability, the plaintiff's statement was held insufficient. 

Defendants in a joint judgment are not concluded by it, so that 
they cannot thereafter, in a suit for contribution, show that the judg- 
ment was rendered upon a liability as to which there is no right of 
contribution. 

In the Court of Common Pleas of Leliigh Countv. 
No. 73 January term, 1922. Granville Halin v. C. H. 
Muschlitz. Assumpsit. Affidavit of defense raising ques- 
tions of law. Affidavit sustained. Leave granted to file 
amended statement. 
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Dewalt & Heydt, for Plaintiflf. 

Aubrey, Steckel & Senger, for Defendant. 

Reno, J., January 18, 1922. The material allegations 
of plaintiff's statement, briefly summarized and number- 
ed according to the paragraph numbers of the statement, 
are: (1) residence of the parties; (2) that on February 
2, 1920, Reuben Helfirich recovered a judgment in this 
conrt to No. 110 April term, 1918, against L. A. Snyder, 
Granville Hahn, Amanda S. Muschlitz, C. H. Muschlitz, 
F. A. Muschlitz and F. A. Kreitz; (3) that the said judg- 
ment was affirmed by the Supreme Court; (4) that the 
basis of liability of defendants in that suit ** was their ac- 
commodation endorsement of a certain promissory note 
of the Eureka Slate Manufacturing Company, Limited, 
for the sum of $5,500.00 dated April 11, 1912," a wpy of 
which is set foirth, and which is a promissory note in 
usual form payable one day after date to Reuben Helf- 
rich, signed as maker by said company and endorsed by 
L. A. Snyder, Granville Hahn, Amanda S. Muschlitz, C. 
H. Muschlitz, F. A. Muschlitz and F. A. Kreitz in the or- 
der named; (5) that F. A. Kreitz **was admittedly in- 
solvent"; (6) that the amount of the judgment was $6,- 
942.27; (7) that plaintiff (Hahn) paid Helfrich $2,314.09 
on account of said judgment ** under protest and under 
threat of having his bail for the appeal to the Supreme 
Court proceeded against"; (8) that L. A. Snyder paid 
$2,314.09 and that Amanda S. Muschlitz, C. H. Muschlitz 
and F. S. Muschlitz paid toji^ether $2,314.09 upon said 
judgment and F. A. Kreitz paid nothing; (9) that there 
having been five responsible defendants, excluding 
Kreitz, the insolvent, each defendant was liable to one- 
fifth of $6,942.27 or $1,388.45; (10) that Hahn having 
paid $925.64 in exicess of his legal liability ** seeks con- 
tribution from C. H. Muschlitz" for $308.55, being one- 
third of $925.64; and (11) that defendant refused to pay 
said sum due ' * as contributiouu ' ' 

To this statement, defendant has filed an affidavit of 
defense in accordance with section 20 of the ** Practice 
Act, 1915" raising the following questions of law for the 
decision of court: (1) that the plaintiff, one of several suc- 
cessive accommodation endorsers, asks contribution from 
one of the later suwessive accommodation endorsers 
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without averring an agreement between the endorsers to 
be bound or liable equally or ratably; (2). that under the 
law there is no contribution between successive accommo- 
dation endorsers in the absence of a special agreement 
and (3) moving for judgment. 

The defendant's position is supported by the act 
of May 16, 1901 (P. L. 194-204; section 68; ^^Negotiable 
Instruments Law") which provides: '*As respects one 
another, indorsers are liable, prima facie, in the order 
in which they indorse; but evidence is admissible to show 
that as between or among themselves they have agreed 
otherwise. Joint payees or joint indorsers who indorse 
are deemed to indorse jointly and severally.'* This sec- 
tion of the act is declaratory of the law as it existed be- 
fore its passage: Buss v. Sadler, 197 Pa. 51; Wolf v. Hos- 
tetter, 182 Pa. 292; Reber's Estate, 15 Pa. Superior Ct., 
122. The reason for the rule is stated in Young v. Ball, 9 
Watts, 139, as follows: **In the case of an accommodation 
note the payee who is the first endorser is considered as 
having lent his name to the maker on the credit of the 
latter alone; the second indorser as having lent his name 
on the credit of the maker and the prior endorser; and so 
ev^ry subsequent indorser, as having lent his name upon 
the credit of those who had become parties to the note 
before him." This order of liability can be altered by 
agreement between the indorsers in such manner as they 
desire, but unless there be an allegation to the effect that 
such an agreement has been made the presumption is that 
the order of liability provided by the statute and ireteogniz- 
ed at common law prevails: Russ v. Sadler, 197 Pa. 51. In 
other words, as between indorsers, who are not joint 
payees Qr joint indorsees, there is no joint liability: Wolf 
v. Hostetter, 182 Pa. 292. 

The defendant does not controvert this as a proposi- 
tion of law. Both in the argument and in his brief he 
admits the correctness of this statement of the principle. 
But he does contend that this principle does not rule the 
case at bar; that the plaintiff is seeking contribution from 
a co-defendant in a joint judgment rendered against plain- 
tiff and defendant and that he is not pursuing defendant 
as a later indorser. In short, he contends that, because 
judgment has been entered in an action by the holde^r of 
the note anrainst all of the indorsers and because plaintiff 
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paid more than his share in satirfaction of the judgment, 
he is entitled to contribution from the defendant, not in 
defendant's "capacity of a co-indorser of the note but in 
his status of a co-defendant in the judgment. Or, to state 
his contention differently, he asks us to hold that the 
judgment against all of the indorsers enlarged his right 
of action so as to include not only prior indoirsers but also 
subsequent indorsers and that, by the entering of that 
judgment a right to contribution which he did not possess 
as co-indorser accrued to him as co-defendant. No au- 
thority in Pennsylvania or elsewhere is cited in support 
of this contention. 

It will be observed in the first place, that no sustain 
this contention we should be obliged to hold that plain- 
tiff grounded his action exclusively upon the judgment 
and upon the liability of a 'co-ju.dgment — defendant to 
respond by way of contribution. Clearly, plaintiff has 
not done this. He has not only recited the judgment as 
the basis o'f his action but he has gone further and 
averred that "the basis of the liability of the defendants 
• • * • in the suit to No. 110 April term, 1918 was 
their accommodation indorsement of a certain promissory 
note:" which is followed by a copy of the note and the 
indorsements thereon. Are we obliged to close our ej-es 
to this averment, and notwithstanding it, hold that the 
action is founded upon the liability created by the ren- 
dition of a judgment against joint defendants? We think 
not and, therefore, we have determined from an examina- 
tion of plaintiff's statement that he, one of several suc- 
cessive accommodation indorsers, is seeking contribution 
from one of the later accommodation indorsers upon a 
note whereon the payee thereof recovered judgment 
against all of the indorsees. 

Hence, the precise question presented for decision 
is: Is there a right of contribution by a prior indorser 
against a later indorser, (when they are not joint payees 
or joint indorsers) when the holder of the instrument has 
recovered judgment against both? That is, having al- 
ready observed that there is no right of contribu.tion be- 
fore judgment, does the judsment create the right! This 
we cannot affirm; for, if we did, we should be obliged also 
to hold that the right to contribution existed as between 
joint tort-feasojrs whenever a joint judgment was ren- 
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dered against them; and this would be clear error: Boyer 
V. Bolender, 129 Pa. 324. Indeed, the right to contribu- 
tion is not in any wise founded upon or dependent upon 
the recovery of judgment. It may exist even when a 
judgment was recovered against only two of the five co- 
obligors: Horbach v. Elddr, 18 Pa. 33. Nor are the de- 
fendants in a joint judgment concluded by it so that they 
cannot thereafter in a suit for contribution show that 
the judgment was rendered upon a Uability as to which 
there is no contribution: Boyer v. Bolender, supra; 23 
Cyc. 1104. From this, we conclude that a judgment does 
not create a liability to contribute where none existed 
before judgment; that the right comes into being not as 
a consequentee of the judgment but as a result of the re- 
lation of the defendants prior to the judgment and that 
the right exists after judgment only when it existed be- 
fore judgment. 

Contribution is an equitable right. It rests upon 
the equitable maxim that ** equality is equity.*' Hence, 
parties having a common interest in a subject matter are 
reqi?ired to bear equally any buirden affecting it. It is 
not founded on contract (Armstrong Co. v. Clarion Co. 
66 Pa. 220) but comes from the application of the princi- 
ples of equity to the condition in which the parties are 
found in consequence of some of them, as between them- 
selves, having done more than their share in performing 
a common obligation: 13 Corpus Juris, page 821, section 
2. In order that the right may be enforced the law im- 
plies an agreement between persons equally bound to con- 
tribute ratably to reimburse one of their number to the 
extent to which he has discharged the obligation in ex- 
cess of Avhat could be justly claimed from him: Goff v. 
Campbell, 11 Kulp, 168. But the law will not imply such 
a;2xeement when the parties themselves have agpreed 
otherwise: Pomeroy on Equity, section 1418, 2338, 2339, 
and cases there cited. A fortiori, the law will not imply 
two distinct and contradictory agreements; «eertainly, it 
will not imply an agreement to contribute and also one 
not to contribute. As between indorsers, who are not 
joint payees Oir joint indorsers, the law has implied an 
afi^reement. Both at common law and by statute the 
afrreement, created and implied by the law, between suc- 
ooRsive indorsers is that they shall be liable upon their 
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indorsements in the order in which they indorse. Will 
equity, which *' follows the law," (Albright v. Albright, 
228 Pa. 552), change this implied agreement merely be- 
cause judgment has been rendered jointly against those 
who are pao'ties to that implied agreement? Prima facie, 
in the absence of eviden>ce that they have agreed other- 
wise, we must assume that the parties to this instrument 
placed their names upon it in reliance of the agreement 
implied by the law. That is, Snyder signed upon the 
credit of the Eureka Slate Manufacturing Company; 
Hahn u,pon the credit of both Snyder and the company; 
Amanda Muschlitz upon the credit of the thiree foregoing 
and so on. Hence, while all were equally botind to Helf- 
rich, as between themselves they were not equally bound; 
for, obviously some of them possessed greater opportuni- 
ties of reimbursement than others (at least some of them 
had more persons to look to for reimbursement than 
others) and by vi^rtue of that implied agreement the sub- 
sequent indorsers were entirely free from all demands 
from any prior indorsers. We repeat that contribution 
exists, if at all, upon an agreement implied by the law and 
that, inasmuch as the law implies no agreement to con- 
tribute as between successive indorseirs (who are not joint 
payees or joint endorsers), bii,t, on the contrary, implies 
an agreement not to contribute, there is no right to con- 
tribution. 

Accordingly, we are required to sustain the questions 
of law raised by the affidavit of defense, and, therefotre, 
might enter judgment for defendant in accordance with 
section 20 of of the ''Practice Act, 1915.'' However, the 
same section authorizes us to '*make such order as may 
be just," and we think plaintiff should be given an oppor- 
tunity to file an amended statement if he so desires. He 
may be able to show an agreement among the co-indors- 
ers to be ratably or equally bound upon their endoirse- 
ment. If so, his <eause of action being founded upon the 
agreement, the agreement must be alleged in the state- 
ment: section 9, ''Practice Act, 1915": and he may amend 
his statement in that respect. The order which we shall 
frnme will afford him the opportnjiity. 

Now, January 16, 1922, the affidavit of defense rais- 
ing questions of law is sustained; the plaintiff is granted 
leave to file an amended statement within fifteen days 
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from the date hereof, in default wheirieof, at the expira- 
tion of fifteen days and upon praecipe of . defendant, the 
Prothonotary shall entes judgment for the defendant. 



AMBLEE V. LYNN. 

I' I Pr4uHcer^New Trial— Motion — LMches. — Evidenur^Review, 

A rule to show cause why a verdict should not be set aside will be 
treated as a motion for a. new trials the petition alleffinff errors in the 
trial. 

Under the rules of courts. a motion for a new trial has to be made 
within five days after* verdict,. and where* no reasons are alleged in the 
petition nor shown by depositions or otherwise for a delay of two and 
a half months, and there is no allegation of fraud, accident or mistake 
or of after- discovered testimony, a new trial will not be granted. 

Where certain books or dociunents were offered 'in evidence as 
exhibits, but were not transcribed with the testimony, nor copies> there- 
of iMToduced to the reviewing Judge, the trial judge having died, there 
can be no proper review of an alleged error as to that matter. 

In the Court of Common Pleas of Lehigh County. 
No. 155 October term, 1919. Charles A. Ambler, Insur- 
ance ODmmissioner of Pennsylvania, Statutory Liquida- 
tor, by Thomas B. Donaldson, special Deputy Insurance 
Commissioner, his agent in the liquidation of the Dis- 
solved iMauufactmrers and Merchants Mutual Fire Insur- 
ance Company, v. J. Lynn. Appeal from justice. Bule to 
show cause why verdifot should not be set aside. Bule dis- 
charged^ 

E. <J. Bushong and Frauds J. Gildner, foriPlaLntiff. 
William H. Schnellfer^ for Defendant. 

Bene, J., January 2, 1922. . Upon petition to the late 
Judge, Hon. Milton C* Henninjger, plaintiff, was granted 
a rule upon defendant commauding> him to show cause 
why the verdict rendered on April 25, 1921, should not 
be set aside. The defendant having answered the^ cause 
comes before us upon that petition' and answer. 

The case was trilsd before the late- Judge Henninger, 
who, at the eonolusioii of the plaintiff's case, directed a 
verdict for defendant. This direction was based upon the 
failure of plaintiff to identify or authenticate properly 
certain books iemd papoirs offered at the trial and alleged 
to be public ddeuments in that they were in the custody 
of the Insurance Commissioner. 
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If the rule is made absolute and the verdict set aside 
a new trial must follow. The petition is, therefore, 
equivalent to a motion for a new trial. Indeed* except 
that the prayer is for the setting aside of a verdict, the 
petition follows very closely the usual and standard form 
of a motion fof a new trial. It alleges errors commitu^d 
by the trial judge in the course ctf the trial, all of them 
being rulings of the judge upon questions of reception of 
evidence. We are constrained, therefore, to treat the 
petition as an application for a new trial. Our rules of 
court provide that 

** Motions for new trial shall be made within 
five days after the verdict. Where the verdict 
has been rendered within the last five days of 
the court, the motion for a new trial shall be 
made before the final adjournment.'' (Rule 
XXVn; Section L) 

The verdict was rendered April 25, 1921; the petition 
was filed July 12, 1921; two and a half months elapsed 
between verdict and petition. No reasons are alleged in 
the petition and no reasons are shown by deposition or 
otherwise for the long delay. The treasons set forth in the 
petition could have been alleged within five days after the 
trial quite as readily as they were after two and a half 
months had passed. Certainly a motion for a new trial 
could have been filed within the five day period even if the 
reasons could not then have been alleged; for it has al- 
ways been the practice of this court to permit motions to 
be filed without the allegation of reasons, leave being 
granted to file /reasons at a later date. There is no allega- 
tion of fraud, accident or mistake by the parties, nor of 
after discovered testimony, nor of anything that should 
move us to disregard our rules of court. If the rule qpoted 
is to have any value it must be enforced according to its 
tenor which must be taken to inblude every application 
for relief against a verdict by whatever name such re- 
lief is called, unless we are persuaded tiiat the case is one 
which requires us to ** relieve a party from the rigorous 
observance of the rules when satisfied that irreparable 
injustice will otherwise be done.*' (Vide order adoptinir 
Rules of Coujt page 132). 

But even were we convinced that the strict letter of 
the mle should be abated we could not, imder the preswit 
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state of the reeotd> grout relief. The petition alleges that 
the court erred in refusing plaintiff's witness to **read in 
evidence,'' or ''testify to" or *' identify" certain books 
and documents. The transcript of the testimony before 
us shows that certain books or documents^ whatever they 
were, were offered in evidence, marked as exhibits, and 
upon them the trial judge based his rulings. But these 
exhibits have not been transcribed nor have they or 
copies been produced to the vnriter otf this opinon. It 
may well be that the trial judge could, from his recollec- 
tion of what had been produced at the trial, have review- 
ed the record, lus ru,tings and the reasons for a new trial. 
But we can not be expected to review rulings upon ques- 
tions of evidence made by a predecessor after an inspec- 
tion of the exhibits unless we, too, are supplied with the 
exhibits. 

Plaintiff's chief complaint is that books and docu- 
ments* formerly the records of an insolvent insurance 
company, of which the Insorance Oommissioner was liqui- 
dator and as such had the custody of stich books and 
papers, were not received in evidence. It is clear that if 
such books and papers are to be reggarded as public docu- 
ments they are suffidenily authenticated when produlced 
by the Insurance Commissioner, or by his clerk or by 
some one specially authorized by him to produce them: 
(Hjockenburg v. Carlisle, 1 W. and S., 282). But it is 
equally clear, that when the originals are not iHXKhiced 
and, in lieu of such originals, copies are offered, such 
copies must be authenticated in accordaiuoe with the act 
of March 7, 1^9, (P. L. 9). We are, therefore- ccmfront- 
ed with this question: were the documents which the trial 
judge excluded originals or copies? We cannot tell. They 
are not before us. We do know this, that certain docu- 
ments were in fact excluded because they were copies 
and not being the best evictence were inadmissible. Bu.t 
were the coines so oflBered authenticated as required by 
the act and, therefore, under the terms of the act admis- 
sible in like manner as though they were the origintds? 
Aprarn we cannot tell; for they are not before us. It is 
ouite obvious that we cannot grant relief against the ver- 
dict. 

Niow, January 2, 1922, the rule is discharged. 
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SCHDLMAN v. PEBKIN. 

^Negligenu — Damages — Landlord and Tenant. 

Any neffligBnce on the part of a landlord in permitting: water to 
flow from an upper to a lower story, especially after the attention of the 
landlord has been called to defective plumbinfir, is actionable. 

! Where, merchandise is dama^red from the water. coming as afore- 
said from the upper story, the plaintiff is entitled to compensation In 
damages. 

In the Court of Common Pleas of Lehigh County. 
No. 37 October Tenn, 1920. M. B. Schuhnan, trading as 
the Hamilton Haberdashery, v. Sam Perkin. ^^respass. 
Rule for new trial* and motion for judgment, n. o. v. Kule 
discharged, and motion dismissed. 

Henry B. Friedman, for Plaintiff. 
Dallas Dilliqger, Jr., for Defendant. 

Alonzo T. Searle, P. J., 22nd Jud. Dost^ specially pre- 
siding. The plaintiff was engaged in the haberdashery 
business at No. 531 Hamilton Street, AUentown, Pennsyl- 
vania^ and on May 11th, 1919, his stock of goods was dam- 
aged by water flowing from a room above his store, over 
and upon his<said stock of goods used in his business. 

The defendant owned the premises, the stoire in which 
the* plaintiff was engaged in business, and also the room 
above and from which the wiator flowed upon his said 
stock of goods as aforesaid. Plaintiff was occupying; his 
said store under a lease from the defendant; and the said 
room aboVe his store was occupied by the United States 
Navy Department, Washington, D. C, under a lease also 
frotn the defendant. Plaintiff alleged thAt the aforedaid 
damage was oaus^ by the defendant negligently knd 
carelessly permitting the water basin in said upper room 
to become and remain out of repair; after he had knowl- 
edge of this condition he had agreed to repair the same. 

The case came on to trial before Honbrable Milton C. 
Henninger and a jury on April 28th, 1921, and resulted 
in a verdict for the plaintiff in the suin of $251.61. Since 
the trial, Honorable Milton C. Henninger has died, and* the 
defendant having made a moti<in for judgment non ob- 
stante veredibto, and also for a new triil, the motionsare 
before us for disposition, both having been argued by* the 
respective counseL The testimony has not been- trans- 
cribed, and it does not appear thit defendtot's couhsel 
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has ever asked to have it transcribed; and the stenograph- 
er who took the testimony is now permanently out of the 
state. 

Defendant has filed four reasons for judgment non 
obstante veredicto, but only three of which we deem it 
necessairy to consider, namely, the first, secondhand third. 
(The fourteen reasons for new trial are dismissed.) 

The first reason is *'The learned court erred in not 
affirming defendant's first point,'' to wit: **That under 
all the evidence the verdict had to be for the defendant." 

Though the evidence has not been transcribd, deposi- 
tions ware taken, from which it appears, in substance, by 
the testimony of Thomas J. Garry that he was a Chief 
Petty Officer of the United States Navy, occupying the 
room above this store; that he knew Sam Perkin; that 
on the first Sunday in May, 1919, he notified Sam Perkin 
of the condition of the plumbing in said room; that he 
had inspected the room and noticed that a spi|got over a 
wash bowi in the rear room was running; that he tried to 
shut it off, but it couldn't be shut off; that Mr. Perkin 's 
attention was called to this defective spigot, and Mir. Per- 
kin then said: *'0h Yes, I will have that fixed, or fix it." 
On cross-examination he states that a plumber came to 
fix the said spigot, but that the water still ran from the 
spigot, and that on May 11th or 12th the damage happen- 
ed. 

The first reason is dismissed. 

The defendant's second reason for judgment n. o. v. 
is as follows; **The learned court erred in not affirmed 
defendant's second point: *' Plaintiff having failed in 
proving specific damages the jury had no means of esti- 
mating damages and therefore verdi<»t must be for de- 
fendant.'* 

Although the evidence is not before us, we think 
there must have been evidence of specific damage?; or the 
judge would not have left the case to the jury. 

The second reason is also dismissed. 

The defendant's third reason for jud;gment, n. o. v., 
is as follows: **The learned court erred in refusing to 
withdraw a juror and continuing the cause after ireading 
plaintiff's first point," plaintiff's first point being as fol- 
lows: '* There being no denial offered nncier all the evi- 
dence your verdict must be for plaintiff in the sum of 
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$229.41, difference between costs of goods destroyed and 
value thereof after destruction/' 

Upon looking at these points as filed of record we 
find that the learned judge refused this proposition, and 
wrote under it: **This is denied, the case is submitted to 
the jury/' 

The plaintiff occupying the lower story, and the 
upper story being owned by the defendant who also own- 
ed the lower story, we are satisfied that any negligence 
upon his part in permitting the water to get from the 
uppeir to the lower story, especially after his attention 
had been called to the defective plumbing, was action- 
able, and that for any damage caused to the plaintiff's 
stock of goods from the water coming as aforesaid from 
said upper story, the plaintiff was entitled to compen- 
sation in damages. The case was submitted by the judge 
to the jury, and though the evidence has not been trans- 
cribed, under all the circumstances of this case, we are 
justified in presuming that it was properly submitted, 
and that the verdict was had upon competent evidence. 
Therefore, the rule for new trial is discharged, and the 
motion for judgment non obstante veredicto dismissed. 

Now January 28th, 1922, rule for new trial hereto- 
fore granted in this case is discharged; and the motion 
for judgment non obstante veredicto is dismissed. And 
an exception is noted, in behalf of the defendant, to our 
action in this respect. 



ESTATE OF JOHN F. MITMAN. 

DecedenVs Estate — Executor — Surcharge — Investment of 
Funds — A uditor — Fees — Travelling Expenses — Evidence — Insuf- 
ficiency — Act of June 4, iSjg, P. L, 84,1, Sec, /, and June 7, 
7P77, P. L, 447, Sec. 63, 

Where executors, after several ineffectual attempts to sell real es- 
tate at public sale at a price satisfactory to the legatees, finally sold 
at private sale for a sum considerably less than that bid at the public 
sale, they will not be surcharged, it appearing that the legatees had 
signed a paper agreeing that it might be sold for that sum at private 
sale, and it not appearing that the price bid at the public sale could 
then be realized. 

Executors are not required to invest all of the proceeds in their 
hands; they may retain a reasonable amount for expenses, costs, etc. 
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Haviner deposited $9,000 on interest, it was not unreasonable to retain 
a balance of $900 uninvested. 

The Act of June 4, 1879, P. L. 841, Sec. 1, fixing the compensation 
of auditors has been repealed by the Act of June 7, 1917, P. L. 447, 
Sec. 63, (Fiduciaries Act). 

Where executors' commissions are fixed by the will at a nominal 
sum, a credit of $10 for travellincr expenses, even though it is only an 
estimate of the expenditures, will !be allowed, especially where no al- 
lowance was made for attendance at the meetinsrs before the auditor. 

Where the testimony is insufficient to clearly find a fact, an excep- 
tion to an auditor's report will be dismissed. 

In the Orphans' Court of Lehigh Co^nty. No. 15770. 
In the matter of the second and final account of William 
H. Mitman and Ammon T. Mitman, executQrs of the last 
will and testament of John F. Mitman, deceased. Audi- 
tor's report. Exceptions thereto. Exceptions dismissed. 

Reno, J., January 2, 1922. 

OPINION. 

To the second account certain legatees filed excep- 
tions which were referred to an auditor who sustained 
several of them and overruled others. To this report the 
same legatees have excepted, alleging seve^ral new excep- 
tions and renewing several of those passed upon by the 
auditor. We shall discuss them seriatim. 

L 

The first exception alleges that the auditor erred in 
dismissing the following exception: 

'^They except to the debit charge of $8132.42 for the 
price of the farm sold to Max Chanock and Max Sendero- 
witz for the reason that the said accountants did not sell 
the farm to the highest bidder, and that a higher and bet- 
ter offer had been made previous to the sale of these 
premises by Mr. C. Schadt, of Allentown, than that which 
was received from the purchaser; besides there being 
other persons ready to offer a higher price for said farm 
prior to the time of the sale, and all of which were 
known to the executoirs of said estate; you^ exceptants 
ask that the said accountants be surcharged with the dif- 
ference of the amount received for the farm, and the high- 
est price offered for the farm, (a) The executors failing 
to sell said farm* at its true market value, were grossly 
negligent, and thereby should be surcharged for the 
actual loss sustained by the heirs.*' 

In this connection the fifth exception may also be 
considered : 
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''That the auditor erred in his findings of fact as set 
forth in paragraph twelve hereof, when he says, that ac- 
countants were not guilty of gross negligence in the sale 
of decedent 's farm. ' ' 

It appears from the evidence that the executors, 
after several ineffectual attempts to sell the real estate by 
public sale at a price satisfactory to the legatees, private- 
ly sold a farm of approximately eighty acres in Hanover 
Township for $12,224.10, of which $4,090.68 was <5harged 
upon the land as the widow's dower and the balance, $8,- 
133.42 was paid to the execu,tors and by them accounted 
for. It is alleged that the executors were grossly negli- 
gent in selling at that price, which was at the rate of 
$151.50 pe^r acre in view of the fact that they would have 
received $190.00 per acre from Charles Schadt who had 
offered that sum before the private sale was consummat- 
ed. 

The auditor has not included in that portion of his 
report devoted to findings of fact a specific finding as to 
this offer. It is apparent, however, from his statement 
contained in that part of the report called the ''Discus- 
sion" that he did not regard the offer as having been es- 
tablished by the testimony. With this view we concur. 
It is true that at the 1917 public sale Charles Schadt bid 
$190.00 per acre; that his bid was rejected; that some- 
time later, i. e. "shortly after the sale,'* or "possibly two 
or three months after the sale,'' Qr "about a year'' after 
the sale, or "in the fall" of the year 1919 (the testimony 
as to time is exceedingly indefinite and contradictory) 
he again expressed a willingness to pay $190 per acre; 
that "in the year 1919" he was told by one of the execu- 
tors that the price at which the executors were willing to 
sell was $194.00 i>er acre in which price he "was not in- 
te^rested," because he had "heard in the meantime that 
they were offering to sell at $150.00 per acre"; and that 
he was then prepared to pay a little more than $150.00 
per acre but not much more. The testimony concerning 
the Schadt offer must evidently be considered in connec- 
tion with the agreement made by the legatee with B. 
Flammer to which we shall hereafter refer and thus con- 
sider it amou;nts, at most, to this: that after the 1917 pub- 
lic sale Schadt remained willing to pay the amoimt of 
his bid; that after the farm had been offered to B. Flam- 
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mer, or to the public generally, at $150.00 per acre and 
that he was then willing to pay about or a little more 
than that price. 

It is not clear to whom these offers were communicat- 
ed, except that one of them (apparently the $194.00 offer) 
was communicated to John Mitman, a legatee, who, **two 
months'* before the private sale (that is, two months be- 
fore September 18, 1919, which was likewise after two 
months prior to the 1919 public sale) stated the offer to 
William Mitman, one of the executors, who in turn con- 
sulted the attorney for the estate. The attorney for the 
estate spoke to Schadt concerning the offeo* and was in- 
formed that Schadt was no longer interested in the farm 
at that price. Therefore, at the time of the public sale 
(September 6, 1919) and the private sale (September 18, 
1919), William Mitman, an executor, had no reason to 
suppose that Schadt was willing to renew his price of 
$194.00 per acre. He iregarded the offer as entirely with- 
drawn. 

John Mitman must likewise have regarded the offer 
as withdrawn for otherwise we cannot understand his 
participation in the agreement of the legatees to sell the 
farm to B. Flammer at $150.00 per acre. This agreement 
was made Septembepr 13, 1919, seven days after the 1919 
public sale, and five days before the private sale to Cha- 
nock and Senderowitz at $151.50. It has been referred 
to as an agreement to sell, and we have also called it an 
agreement, although strictly speaking it is a mere option 
or, perhaps better, an offer to sell. It was signed by nine 
of the legatees, all of whom are exceptants here, including 
John Mitman. This instrument is of significaniee in sev- 
€^ral aspects. First, if John Mitman believed that at the 
time of the signing of the Flammer option that there was 
an outstanding bona fide offer of $190.00 or $194.00 per 
acre why did he agree to sell at $150.00 per acre? Second, 
does it not fix the time when Schadt communicated his 
final offer to buy at about $150.00 per acre, he having 
testified that it was at about the time when he heard that 
the farm was being offered at $150.00 per acre, that is, is 
it not a fact that Schadt 's last offer was made about Sep- 
tember, 1919, and was for about $150.00 per acre? Third, 
how do the lesgatees expect to convince us that the ac- 
countants were grossly negligent in selling the farm at a 
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price greater than that at which they were willii^ to 
seUT 

We repeat, there is no satisfactory evidence of an 
outstanding bona fide offer to pay a larger price than 
$150,00 per acre at the time of the sale nor that the execu- 
to:rs had knowledge of such offer. That being true no 
question of law is presented for consideration. Nor is 
there any proof of the inarket value of the real estate at 
the time of the sale, although the exception alleigpes that 
the executors failed to sell at that value. Even were the 
testimony concerning the offer clearer and more definite 
we should be very reluctant to surcharge the executors 
upon the basis of such offer in view of the agreement 
made by exceptants with Flammer. While that instru- 
ment may lack the essential elements of a technical estop- 
pel against the exceptants it nevertheless does impose 
upon them an exceedingly great burden when they seek 
to hold the executors for doing somewhat better than 
they themselves were willing to do. 

Considerable testimony was taken by the auditor 
concerning the manner in which the seveiral public Bales 
were conducted. No exception clearly raises an issue con- 
cerning them, unless the fifth exception be intended to 
that purpose. But we have carefully read and consider- 
ed the entire testimony and we cannot see any basis 
whatever upon which to predicate a charge of negligence 
in the condujct of such sales. 

The first and fifth exceptions must be dismissed. 

n. 

The second exception alleges that the auditor erred 
in dismissinig an exception as follows: 

'*The exceptants fuirther object that the executors 
failed to charge themselves with the accrued interest of 
all moneys deposited in the bank. If said executors fail- 
ed to place the amount on hand in bank without inter- 
est, then they should be surcharged for the amount of 
the accrued interest by reason of gross negligence and 
failure to properly administering said estate.*' 

We do not understand this exception. While the 
auditor does not in express terms so state it appears that 
he sustained the exception; for, he surcharged the execu.- 
tors with $315.00 being interest at three per cent, on $9,- 
000.00 from May 1, 1920 to July 1, 1921. The sum of 
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$9,000.00 wBja deposited by the executors in am interest 
bearing bank deposit. The balance, about $900.00 was 
not deposited by advice of counsel, who suggested that 
it might be required for current expenses. This advice 
was clearly proper: Davis Api)eal, 23 Pa. 206; Parker *s 
Estate, 64 Pa. 307. There is no merit in the second excep- 
tion. 

m. 

The third exxaeption raises two distinct questions 
which should have been stated in separate exceptions. 

*'That the exceptants object to the charge of ex- 
penses oif the audit, to wit: • • • •, Auditor, $500.00, 
as being excessive and unreasonable; also except to the 
allowance to • • • • •^ Attorney fee, $200.00, as being 
excessive and unreasonable, and that the fee allowed 
and chargied in the account filed by the auditor as being 
sufficient for all services rendered. '^ 

Because of the importance of the questions raised 
we shall consider them as though properly stated. 

1. Auditor's Fees. As long as the Act of June 4, 
1879, (P. L. 841, Section 1), wMch provided compensa- 
tion for auditors at ten dollars for each day necessarily 
engaged, was in force, courts refused larger compensa- 
tion although the fee thereby provided might not com- 
pensate the auditor for his services: Averts Estate, 14 
District Reports, 273; Heller's Estate, 16 District Re- 
ports, 306; Commonwealth v. Wagner, 22 District Re- 
ports, 853. Now, that so much of that act as applies to 
auditor's appointed by the Orphans' Court has been ex- 
pressly repealed by the act of June 7, 1917 (''The Fidu- 
ciaries Act"; P. L. 447; Section 63) the courts will u;n- 
doubtedly follow those precedents which permitted the 
allowance of moderate and reasonable compensation: 
Fitzsimmons Appeal, 4 Pa. 248; Porter's Appeal, 30 Pa. 
496. 

But how shall we determine what is a moderate and 
reasonable compensation? Certainly we «cannot do so by 
merely inspecting the auditor's work as it is disclosed 
by the transcript of testimony and his written report: 
Commonwealth v. Traders and Mechanic's Bank, 268 Pa. 
526; Scottdale v. Maginn, 207 Pa. 226. There is no testi- 
mony showing the number of days the auditor was com- 
pelled to devote to his task and even if there was we 
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should not base our judgment upon that standard of 
value, the act of 1879 having been repealed. Nor is 
there anything upon the record which would warrant us 
in substituting our judgment for that of the learned awii- 
tor. We have, of course, for the purpose of passing upon 
these exceptions, carefully and even minutely and ex- 
haustively examined the whole record, studied all of the 
testimony, read and considered the auditor's report, 
searched for and found numerous authorities which no 
doubt he, too, was required to find, consider and weigh 
before arriving at his legal conclusions. We know how 
much of our time was consumed in this work and if we 
may employ this as a proper basis for computation we 
cannot say that the auditor's fee is immoderate or un- 
reasonable. The problems presented by the exceptions 
raised intricate questions of law and fact * * * • • as 
is apparent from a reading of the report. We think the 
learned auditor has well merited the compensation al- 
lowed by his report. 

2. Counsel Fees. The auditor allowed attorney for 
aocountant $200.00. It is called an '* attorney fee" with- 
out stating whether it covers services rendered before 
the auditor or other service or both. When stating his 
claim the attorney said, *'I am not claiming fees for fil- 
ing the account but I ask f oir counsel fees for attending 
the audit." The account referred to is the one before us 
wherein the attorney is allowed only $15.00, although by 
the first account $400.00 was allowed to him. The total 
value of the entire estate, real and personal not including 
the dower interest is $33,530.36. Calculated at the rates 
prescribed by the minimum fee bill adopted by the Bar 
Association of Lehigh County, of which we think we 
should take judicial notice, the attorney was entitled to 
charge fees aggiregatinjg $820.55. So that, even with the 
$200.00 allowed by the auditor, the total of $615.00 would 
be less than the prescribed minimum. The auditor evi- 
denly based his allowance upon a consideration of these 
factors and, under the circumstances, we do not feel that 
we shoujd disturb his allowance. Even were it contend- 
ed that the attorney had limited his \o\sam to fees for 
services before the auditor we could not hold that the 
fee was exorbitant. The number of exceptions, their na- 
ture and character, undoubtedly required special service 
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to the accountants and the exceptions having been ad- 
judicated to be without merit the estate should reason- 
ably compensate the attorney for his labors. 

IV. 

The fourth exception also raised several distinct 
questions but we will loonsider them as though properly 
raised. The exception follows: 

"The auditor erred in his allowance of $10.00 
traveling expenses in- the account, as well as the failure 
in making a surcharge for the value of the gasoline en- 
gine and hay which was removed from the premises by 
the executors. Said item of $10.00 having been referred 
to amongst othe^r items in exception No. 4, to wit : Excep- 
tants further object to all credit items in said account 
with the exception of the following: S. Soheetz, tomb- 
stone, $200; Comer stone on cemetery, $16. Register of 
Wills, filing account, $11; Clerk of Orphans' Court, $5.'' 

1. Travelii^ Expenses. By the terms of the will the 
compensation otf" executors was limited to $50.00 each. 
They have received their commission and now claim 
$10.00 for expenses incurred in t;raveling from their 
homes to AUentown and Bethlehem. Generally, traveling 
expenses are not an allowable item against an estate; 
only in exceptional instances are they allowed: Miller's 
Estate, 30 Lane. L. R. 233: it being assumed that the 
commissions will care for all traveling expenses. But 
when a testator limits the compensation of his executors 
to practically a nominal fee, traveling expenses should be 
allowed. The difficulty here is that the sum claimed is 
frankly stated to be '*only a guess or an estimation." 
There is no evidence from which the court can determine 
or even approximate the amount expended by the ac- 
countants for traveling, and therefore, it is difficult to 
allow this item. Evidently the learned auditor was like- 
wise confronted with this diffiieulty, for he states, as a 
factor justifying the allowance of traveling expenses, 
that no allowance is made to the executors for attending 
the audit. The attendance off the executors at the meet- 
ings before the auditor required expenditures for car- 
fare; and although such expenditures are also allowed 
only in exceptional cases (Good's Estate, 11 Lane. Rev., 
11), we have concluded that, in view of the meagre •com- 
mission allowed by the will and the small amount requir- 
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ed to reimburse the executors for expenses in traveling in 
the administration and audit of the estate, the amount 
allowed is deemed proper. 

2. Gasoline Engine. It appears that decedent and his 
son, William Mitman, one of the executors, who was then 
tenant upon his father's farm, together purchased a 
gasoline engine and installed it upon the farm. They 
verbally agreed that if and when the son left the premises, 
the father would pay the son. When the farm was sold 
the purchasers paid William $35.00 for his interest in the 
engine. William did not account for that sum; hence the 
exception. 

The testimony concerning the agreement was elicited 
upon cross examination of the son. It is now contended 
that the son, the sujrviving party to the agreement, was 
incompetent to testify to the terms of the agreement. But 
he effect of calling a person for cross examination is to 
make the witness so called a competent A^itness as to all 
relevant matters: Act of May 23, 1887 (P. L. 158; Sec- 
tion 7) as amended by Act of March 30, 1911 (P. L. 35) ; 
Corson's Estate, 136 Pa. 160; Watkins v. Hughes, 20(i 
Pa. 526. William Mitman was therefore clearly compe- 
tent and it is to be regretted that advantage was not 
taken of this circumstance to have him state in detail the 
terms of the agreement, or such facts ft'om which the 
terms might have been inferred. In the present state of 
the record we aannot even conjecture whether the excep- 
tion is good or not. How was the engine purchased! 
Was title in the father or in the sont If, in the father, 
the enjgiine was a part of his estate and should have been 
sold as his propeirty and the son remitted to a claim 
against the estate for that sum which the father had 
agreed to pay the son. If title was in the son, the engine, 
being an agricultural fixture, <?iould be moved by the son 
at the expiration of the tenancy and the father's estate 
would have had a claim against the son for such sum as 
was payable by the son to the father, if any. How much 
was father to pay to the son! Was it a fixed amount or a 
certain percentage of the purchase price or df the soiling 
price? These details, are in our .iudgment, essential to the 
correot disposition of the exception and should have been 
produced by the exceptants upon whom rested the bur- 
den of proof: Fetch's Estate, 8 Lackawanna Legal News, 
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150; O'DonnelPs Estate, 9 Kulp, 123; Gilson's Estate, 18 
Phila. 119. This proof not having been supplied vre must 
dismiss the exception. 

3. Hay. What we have said concerning the engine 
applies with equal force to the exception concerning the 
hay. It is charged that one of the executors took a half 
ton of hay away from the farm for which he did not pay. 
It may well be that he was entitled to the hay. We aball 
not attempt to find any facts laonceming this matter; 
for even if we should find that he should be sujrchai^giBd 
with the value of it, there is nothing upon the record to 
inform the court of the value of hay at the time and place 
of the receipt thereof. The court is not permitted to 
guess about values and the exceptants having failed to 
supply this important item of proof there is nothing upon 
which we can base a surcharge. 

Now, January 2nd, 1922, the exceptions are dismiss- 
ed. Costs to be paid by estate. 



JAMES V. JAMES. 

In a proceeding broug"ht by husband on ground set forth in act 
of June 25, 1895, Par. 1, P. L. 308, pursuant to provisions of act April 
18, 1906, P. L. 211. In which his wife appears and defends, he is not 
rendered incompetent to testify by reason of either the hopeless lunacy, 
or the fact that, under the Act May 28. 1907, P. L. 292. she had thereto- 
fore been decreed to be so mentally defective as to be unable to take 
care of her property. 

Such a decree is not an adjudication of her lunacy within the mean- 
ing of Par. 5 (e) of Act May 23, 1887, P. L. 158. 

In the Court of Common Pleas of Montgomeiry Coun- 
ty. No. 64, February term, 1921. Divorce. 

Evans, High, Dettra & Swartz, Attorneys for Libel- 
lant. 

Williams & Egan, Attorneys for Respondent. 

Opinion by Miller, J., January 16, 1922. The excep- 
tionally careful scrutiny of the record, which a case of 
this character requires, suggests for consideration the 
question of whether the libellant was competent to testi- 
fy, notwithstanding that no objection to his testimony 
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was made before the master. With it, a case is clearly 
made out; without it, the proof scarcely meaaures up to 
the standard which applies here. 

Appearance for the respondent was entered by her 
counsel who was ruled to answer, but no answer was filed. 
Nevartheless, she, with her attorney, attended the meet- 
ings before the master, but, for some reason, the libellant's 
witnesses were not cross-examined, nor was any testi- 
mony on behalf of the respondent offered. No exceptions 
were filed to the report recommending a divorce, but 
counsel for the respondent appeared at, and took part in, 
the argument. Therefore, whether under paragraph (c.) 
of Section 5 of the act of May 23, 1887, P. L. 158, because 
the respondent appeared and deffended, or the amenda- 
tory act oif April 21, 1915, P. L. 154, which provides that 
in all proceedings for divorce the libellant shall be fully 
competent to prove all the facts, or both, the libellant was 
competent fgienerally and, were it not for the peculiar 
facts of this case, tne question of his competeiuoy would 
be of no interest. But here, the situation is somewhat 
unusuaL 

The ground foir divorce, as laid under the amenda- 
tory act of June 25, 1895, paragraph 1, P. L. 308, was that 
the respondent had by her cruel and barbarous treatment 
and indignities to the person of the libellant rendered 
his condition intolerable and life burdensome. The action 
was brought under the amendatory act of April 18, 1905, 
P. L. 211, which relates to procedure and the degree of 
proolf required. The course of treatment, of which com- 
plaint was made, terminated on or about August 21, 1918, 
when the respondent, who had suddenly become of im- 
paired mentality, was lawfully committed to a hospital 
for treatment. She has been unde(r restraint ever since 
that time and is now hopelessly insane. Pursuant to pro- 
ceedings brought by her husband, the libellant, under 
the act of May 28, 1907, P. L. 292, she was, after hearing, 
on March 9, 1921, adjudged and decreed by the court to 
be so mentally defective as to be unable to take care of 
her property and, in consequence thereof, was liable to 
dissipate or lose the same and become the victim of de- 
signing persons and a guardian of her estate was ap- 
pointed. Service of the subpoena was made upon the 
guardian. 
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The respondent was never the subject of an inquisi- 
tion under the act of 1836. 

Paragraph (e.) of Section 5, of the act olf 1887, supra, 
provides: 

'*Nor, where and party to a thing or contract * * • 
in action * * * has been adjudigied a lunatic and his 
right thereto or therein, has passed * * * to a patrty on 
the record who represents his interest in the subject in 
controversy, shall any surviving or remaining party to 
such thing or contract * * • be a competent witness to 
any matter occuirri'iig before * * * the adjudication of 
his lunacy * * *." 

The libellant was, therefore, competent under para- 
graph (c), unless he was rendered incompetent by para- 
graph (e.) : Strau^e v. Braunreuter, appel., 4 Pa. Sup. Ct, 
263, and the exact question before us may be resolved into, 
whether or not, by reason of the circumstances just nar- 
rated, the respondent had been ** adjudged a lunatic" 
within the contemplation of section 5 (e.) of the Act of 
1887. 

The word ** adjudged" iqan be predicated only of an 
act of the court: Senbright v. the Commonwealth, 13 S. 
& R. 301, 303; an ** adjudication" is a judgment, a de- 
termination in the exeircise of judicial power: Street, et 
al., appel. v. Benner, et al., 20 Fla. 700, 713; and ''to ad- 
judicate" is solemnly or deliberately to determine by 
judicial power upon a hearing of the rights and interests 
oif the parties involved on the issues and the evidence to 
be taken and submitted according to some prescribed 
method, or, in the absence thereof, the usual method of 
procedu»re known to the statutes or the common law, and, 
after a hearing in respect of the matters in issue, to de- 
cide and decree what are the respective rights of the par- 
ties as they may appear from the law and evidence ad- 
duced: 1 C. J. i236. The decree of March 9, 1921 was, 
therefore, undoubtedly an adjudication, but was it of 
respondent's lunacy? 

When the act of 1887 was passed an inquisition in 
lunacy under the act of 1836 was the only method known 
to our law whereby a person could be adiud^ed a lunatic 
and this is one of the circumstances in the light of which 
it is to be read, especially where its lamguage is clear and 
unambiguous and its general purpose was to make corn- 
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petency the rule and incompetency the exception. Put- 
thermore, the disqualification is expressly predicated, not 
upon the lunacy of the adverse party, which, in this case, 
must be conceded, otherwise we have no jurisdiction, but 
upon an adjudication thereo(f. 

The word ' 'lunatic'' in the act of 1836 is, by its 67th 
secition, to be construed to mean and include every person 
of unsound mind. Amongst the duties of an inquisition 
is to inquire how long the alleged lunatic has been such, 
if he is so found by them, and if he enjoys lucid inter- 
vals. The purposes of the act are to control the care and 
custody of the lunatic's person and to safeguard his es- 
tate, if he has one. 

The first so-called ** weak-minded persons" act, that 
of June 25, 1895, P. L. 300, was passed ''for the protec- 
tion of persons unable to care for their own property," 
and applied to but a single class, who were defined by it 
as so "weak in mind" as to be utterly unable to do so. 
Neither it, nor its amendment o(f Ju;ne 19, 1901, P. L. 574, 
contained any provision relating to the care of the person. 
Both had far their sole purpose the protection of proper- 
ty. "The legislature, by the act of ♦ • • 1895," as was 
said by this court in Sunderland's estate, 14 Pa. D. R. 
257, "undoubtedly distinguished between a lunatic and 
a weak-minded person, for otherwise there would have 
been no occasion for the act of 1895. When the act of 
June 13, 1836, P. L. 589, which provided for cases of un- 
soundness of mind, was passed, the word 'lunatic' had a 
defined meaning and did not include mere weakness of 
intellect or a disposition to squander an estate. It was 
assumed that a person might be sane and yet unable to 
properly care for his property, although he might of his 
person." The act of 1895 was intended to operate pros- 
pectively in order to protect a person, not a lunatiio, nor 
an habitual drunkard, but weak-minded, against his own 
improvidence thereafter: Gorgas v. Saxman, appel., 216 
Pa. 237. It established a le(g.al status or condition, in- 
termediate between normal mental capacity and insanity 
or idiocy, a state of weak or enfeebled mind, neither mens 
sana nor non compos mentis: HoflFman's Estate, 209 Pa, 
357. Also see Hartman's lunacy, 21 Pa. D. R. 708. 

The field of operation of the act of 1895 was greatly 
extended by that of May 28, 1907, P. L. 292, without, how- 
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ever, working any material change in its underlying 
beneficent purpose, the protection of the property of un- 
fortunates against their own improvidence. Inability to 
care for such property still continues the test. The classi- 
fication of such persons is much enlarged by the later act. 
It now embraces those who are '* insane, or feeble-mind- 
ed, or epileptic or so mentally defective" as to be un- 
able to care for their property. It was under this act that, 
after hearing, the respondent was decreed to be '* unable 
to take care of her property because of mental defici- 
ency." She was not, however, either expressly or by 
necessary implication, adjudged to be a lunatic, or insane. 
The order had, and could have had, nothing to do with 
her custody. It merely, we repeat, safe-guarded her 
property. 

While Sunderland's estate, supra, is to be disting- 
uished on its facts from the case at bar, we are, for the 
reasons set forth, inclined to follow its principle and hold 
the libellant competent as a witness, and we reach this 
conclusion, notwithstanding the necessary, jurisdictional 
averment in the libel and the opinion expressed by the 
expert witness heard, concerning respondent's mental 
condition, because our finding, under the ad; of 1907, 
that Mrs. James was unable to care for her property was 
not, in our opinion, an adjudication that she was a luna- 
tic within the meaning of the Act of 1887. She may have 
])een, and unquestionably was, the latter when her hus- 
band appeared as a witness against her, which was the 
time as of which his competency was to be determined, 
but it was not the fact of her lunacy that was to determine 
his competency. The enabling Act of 1887, in so many 
words, makes the adjudication of siJdh lunacy the dis- 
qualif jnng factor and it would be a plain usurpation of 
power so to construe it as to defeat its true meaning. It 
should be construed liberally so as to effect its purpose. 
It applies only to such cases as are fully within its pro- 
visions. It should not be extended beyond its express 
terms, especially as it makes no mention of habitual 
drunkards, who, at the time of its passage, equally with 
lunatics, enjoyed the protection of the law, and it used 
the words ''adjudged a lunatic" advisedly: Com. v. 
Loomis, appel., 270 Pa. 254, 259. This may be a hard 
case, but a rule made to cover the exigencies of a par- 
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ticular case makes bad law generally: Gorgas v. Saxman, 
appel., supra. 

Therefore, in ou»r opinion, the libellant was not made 
incompetent to testilfy by either the adjudication that his 
wife was unable to care for her property, or her lunacy 
at the time of the hearings before the master. 

As already stated, this proceeding was brought 
under the amendatory Act of April 18th, 1905, supra, 
which does not create a new ground for divorce, but re- 
lates only to procedure and the degree of proof required 
in cases where one of the parties is hopelessly insane. 
When the husband is the libeUant, we are thereby vested 
with full and complete authority to provide alimony for 
the support of the insane wife during the term of her 
natural liife by requiring the petitioner to file a bond, 
with surety or sureties, if necessary, in such sum as we 
may direct, conditioned as aforesaid, before granting 
the divorce prayed for. There is no question raised con- 
cerning the ability of the libellant to furnish such a bond 
and counsel have agreed that the sum of twenty dollars 
per week will be required for his wife's future support. 
Her age is not shown by the testimony. We, therefore, 
fix the sum of twenty dollars per week as alimony for the 
future support olf the respondent and order the libellant 
to pay such sum weekly to her guardian, so long as she 
has such, otherwise to herself, from and after this date 
and for and du^g the term of har natural life. 

It is further ordered that the libellant file a bond, 
in the penal sum of fifteen thousand dollars, with surety 
or sureties to be approved by the court, conditioned for 
his prompt and faithful compliance with this order. 

And now, January 16th, 1922, proclamation being 
duly made in open court fo(r AzaUa Irene James, the re- 
spondent, to come Iforth, and she not appearing, it is 
ordered, decreed and adjudged that the said Alfred 
James, libellant, be divorced and separated from the 
bonds of matrimony contracted with the said Azalia Irene 
James, and that aU and every the duties, rights, claims, 
and privileges accruinlg' to either of said parties by rea- 
son of said marriage, except alimony for the respondent, 
as hereinbefore ordered to be paid by the libellant, shall 
henceforth cease and determine. 

And it is further ordered that this decree shall not 
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become effective until the libellant has executed the 
above-mentioned bond and it has been approved by the 
court and filed of record. 



RAMER'S LICENSE 
Legislative Powers — Scope and Intent — Delegation of— Worn- 
er Retail Liquor License Act of May 5, 1921^ P, L. 407 — Consti- 
tutianality of License Section. 

1. The fundamental law of Pennsylvania provides that the le^ris- 
lative power shall be vested in the General Assembly and that any bill 
which shall have passed both houses of the General Assembly shall be 
presented to the Governor and approved by him or otherwise become 
a law as further provided. 

2. The legislature cannot delegate its power to make a law. It can 
and has delegated many acts of executive administration to the courts 
or to municipal corporations or to commissions, but such acts of exe- 
cutive administration cannot be delegated to any body or ageni^y with- 
out the state. 

3. Under the provision of the first section of the Wom< r Retail 
Liquor Ldcense Act of May 5, 1921, P. L. 407, no one can d termine 
what vinous, spirituous, malt or brewed liquors may be sold xtuler its 
license system. In this statute the legislature turned over to t.ie Unit- 
ed States Legislative powers, a sovereign without the domain of the 
Commonwealth, the power to determine what the licensee may handle 
and sell by virtue of his license and as a sequence empowered the 
Federal Courts present and future to pass upon and interpret what 
may be sold under said license. 

4. The first section of the Act of the General As.sembly approved 
May 6, 1921, P. L. 407 is therefore declared unconstituti<nial and void. 

Petition for retail liioense to sell vinous, spirituous, 
malt, and brewed liquors, non-intoxieating. No. 20, 
February Sessions, 1922. Q. S. of Somerset County. 

Fred W. Biesecker, for Petitioner. 
James B. Landis, for Repiongtrants. 

Berkey, P. J., Feb. 25, 1922. The petitioner filed an 
application for a license '*to sell in quantities not exceed- 
ing one quart, vinous, spirituous, malt and brewed liquors 
fit for beve^rage purposes, other than such as are from 
time to time determined and found to be intoxicating by 
Act otf Congress passed pursuant to and in the enforce- 
ment of the Constitution of the United States of Amer- 
ica.*' 
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Further inspection of the petition discovers the same 
drawn under the further provisions of an act approved 
May 5, 1921, P. L. 407, amending the act approved Mav 
i:i, 1887, P. L. 108. 

Whether the prayer of the petitioner can be granted 
depends on whether the first section of the act of May 5, 
1921, is a valid exercise of legislative power. The people 
of Pennsylvania when ordaininjg and establishing a 
fundamental law for the government of the state, decreed 
that the legislative power shall be vested in the General 
Assembly, to consist of a senate and house of representa- 
tives to be elected at stated periods by the. electors of the 
respective counties or districts; and that every bill which 
shall have passed both houses shall be presented to the 
Governor and approved by him or otherwise become a 
law as further provided. The words, *' legislative power'' 
mean the power or authority under the constitution or 
frame of government, to make, alter or repeal laws. Tin- 
dor the constitution of this state this power is vested in 
and must be extueised by the legislative branch of tlx* 
,i;overnment. It is a power that cannot be delegated. It 
is a well settled rule by the adjudicated cases in the appel 
hitc courts of th's state that a law must be complete in 
all its tonns and provisions when it leaves the legislative 
branch of the government and that nothing must be sub- 
mitted to the judgment of the electors or other appointee 
oi* the legislature except an option to become or not to be- 
come subject to its re(|uitroments and penalties, such as 
granting licenses to sell intoxicating drinks, division of 
a county, the location of the county seat. Such laws aj^o 
in form and in substaiRH? laws in presenti to talce effect 
in futuro, upon the ascertainment of the wish of those 
most directly affected thereby. 

A law is a rule of conduct prescribed by the Supromr 
power of a state, commandinig what is right and prohi- 
biting what is wrong. It is the sovereign which gives 
the law, not the subject nor an agent or agency without 
the domain of the sovereign. 

The legislature cannot delegate its power to make 
it law, but it can nuike a law to delegate a power to de- 
termine some facts or state of things upon which the 
law makes or intends to make its own action depend. 
There are many things which cannot be Icnown to the law 



Digitized by 



Google 



RAMEB'S LICENSE. 375 



making power and mu^t therefore be a subject of inquiry 
and determination outside of the halls of legislation. 
Hence the necessity of municipal divisions of the state in- 
to counties, townships, cities, wards, boroughs and dis- 
tricts to which is committed the power of determining 
many matters necessary or merely useful to the local 
welfare; but nowhere in any of the decided cases by the 
appellate courts has it been held that the legislature can 
make a law delegating a power to determine a faiet or 
state of things upon which the law makes or intends to 
make its own action depend to a body foreign to the 
Commonwealth. There are many acts of executive ad- 
ministration which the legislature can delegate to the 
courts or to municipal corporations or to commissions, 
as has been practiced in recent years in this state, but 
by the very definition of the word **law" such acts of 
executive administration cannot be delegated to anybody 
or agency without the state. In view of the law as now 
stated, an examination of the language of the first sec- 
tion of the act of May 5, 1921 must be made. It reads: 

*'Be it enacted, &c., That the phrase * vinous, spiritu- 
ous, malt, or brewed liquors,' the phrase 'spirituous, 
vinous, malt, or brewed liquons' and the woid Mi(]Uors/ 
as used in this act, shall mean vinous, spirituous, uiall, or 
brewed liquors fit for beverage purposes, other tlian su(*h 
as are, from time to time, deteiTnined and found to be 
intoxicating by act of Congress passed pursuant to, and 
in the enforcement of, the Constitution of tlio United 
States of America. 

The phrase * intoxicating liquors' shall mean any- 
thing found and determined, from time to time, to be in- 
toxicating by act of Con«:ress passed pursuant to, and 
in the enforcement of, the Constitution of the United 
States of America. 

It shall be unlawful to keep or maintain any lu>us(\ 
room or place, hotel, inn, or tavern, where any vinous, 
spirituous, malt, or brewed liquors, or any admixture 
thereof, are sold by retail, except a license therefor shall 
have been previously obtained as hereinafter proAided." 

The. intended effect of this act is to keep the **fi:hosts 
of Departed Spirits" housed in tenantless saloons until 
Congress might improve the quality of near beer by 
amendment of the present prohibition act. 
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Under the provisions of this section of the act no 
one can determine what vinotl^y spirituous, malt, or 
brewed liquors may be sold under its license system. To 
determine this fact it is necessaory to read into this sec- 
tion from the National Prohibition Act the following: 

**The word 'liquor* or the phrase 'intoxiicating 
liquor' shall be construed to include alcohol, brandy, 
whisky, rum, gin, beer, ale, porter, and wine, and in ad- 
dition thereto any spirituous, vinous, malt, oir fermeutod 
liquor, liquids, and compounds, whether medicated, pro- 
prietary, patented, or not, and by whatever name oaUed, 
containing one-half of 1 per centum or more of alcohol by 
volume which are fit for use for beverage purposes: Pro- 
vided, That the foregoing definition shall not extend to 
dealcoholized wine nor to any beverage or liquor produced 
by the process by which beer, ale, porter or wine is pro- 
duced, if it contains less than one-half of 1 per centum 
of alcohol by volume, and is made as prescribed in sec- 
tion 37 of this title, and is otherwise denominated than 
as beer, ale, or porter, and is contained and sold in, or 
from, such sealed and labeled bottles, casks, or contain- 
ers as the commission may by regulation proscribe." 

It is patent that to discover the scope and extent of 
the section under consideration, it will not only be neces- 
saiy to read into the said section of tlie act the foregoing 
provisions of the National Prohibition Act, but to cram 
into it the interpretations thereof by the Federal Courts 
present and future, which future enactments of Con- 
gress and judicial interpretations are as subject to varia- 
tions as the winds that sweep the skies. 

The elementary treatises on law divide a statute into 
three parts, viz: The declaratory, the director)' and the 
vindicatory. In this statute the legislature furnished the 
first and third. It delegated tlie second and the scope 
thereof to the United States Legislative powers, a sover- 
eign body without the domain of the Commonwealth. It 
declares a license shall be granted by the courts q( quar- 
ter sessions to sell vinous, spirituous, malt, and brewed 
liquors. It provides a punishment to sell without sijeii 
license, but it turned over to the Federal Legislative 
powers to determine what the licensee may handle and 
sell by virtue of his license, and as a sequence, empower- 
ed the Federal Courts to pass upon and inter|^)ret what 
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may be sold ii;Qder said license because it depends upon 
a federal statute. Whoever might be interested in know- 
ing the directory part of this section and understanding 
what he was required to do or not to do, must go beyond 
the act of assembly and inquire of and into the enactments 
of the legislative powers of t- e United States and the 
myriad number of decisions of the various federal courts. 
It cannot be said that the matters delegated are executive 
or administrative, but even if they were, sudi could not 
be delegated to a body without the state. The section of 
the law under consideration shows a more complete and 
unconstitutional surrender of the legislative function 
than was f oujid in O 'Neil v. Artisan Insurance Company, 
declaring unconstitutional an act directing the Insurance 
Commission to prescribe a standard policy of insurance. 

The foregoing opinion rests upon the following au- 
tliorities ^'fonsulted in the preparation thereof: 

Penna. Const. Article 2, Section 1, 2 and 3. 
Article 4, Section 15. 

1! Am. & Eng. Encyc. 272. 

Parker v. the Commonw^ealth, 6 Pa., 507. 

T.ocke's Appeal 72, Pa., 491. 

O'Neil V. Artisans Insurance Co., 166 Pa., 72. 

McGonnelPs License, 209 Pa., 327. 

The irresistible conclusion thereffore is the first sec- 
tion of the act of the Greneral Assembly approved May 
5tli, 1921, is unconstitutional and void. 

Vor tlie reasons set forth in the foregoing opinion the 
I'eensp in this class was refused bv decree made Februarv 
Hth, 1922. 



FLUCK V. FLUCK. 

Divorce — Adultery — Evidence — Declaration of Paramour. 

Declarations of adultery with respondent, made to libellant, in the 
presence of a witness, by an alleged paramour of respondent, are in- 
sufficient in themselves to sustain a libel in divorce. 

In the Court of Common Pleas of Lehigh County. 
No. 157 April term, 1921. Margaret R. Fluck v. Edwin 
Henry Fluck. In divorce. Master's report. Decree re- 
fused. 
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Hyman Rockmaker, for Libellant. 

Groman, P. J., February 20, 1922. The decree in di- 
vorce recommended by the master in this prooeeding, is 
largely based on declarations made to the wife, in the 
presence of a witness, by an alleged paramour of re- 
spondent. 

A paramour, voluntarily making statements not im- 
der oath, nor subject to cross-examination, is not entitled 
to much credence: Heckel v. Heckel, 8 Dist. Reps. 27; 
such declarations, standing alone, will not justify a de- 
cree in divorce: Fairchild v. Fairchild, 1 Kiilp, 400. Ad- 
missions and confessions, unsupported by other proof or 
corroborating circumstances, do not justify a decree on 
the ground oil adultery: Quick v. Quick, 6 Kulp 137. 

Now February 20, 1922, decree in divorce refused. 



WEIRICH V. LORENTZ. 

Judgment — Striking Off— Execution — Stay. 

Where, after a writ of fieri facias has issued, a purchaser of de- 
fendant's real estate petitions the court to set aside the proceedingrs 
on the judgment, to stay the execution, etc., allegring also that the judg- 
ment was discharged by bankruptcy proceedings, the matter will be 
treated as a proceeding to strike off the judsrment. 

Where a judgment appears re§rular on its face, a rule to strike off 
the judgment will be dlschargred. 

In the Court of Common Pleas of Lehigh County. 
No. 34 October term, 1916. Jacob Weirich v. W. H, 
Lorentz, defendant, and J. A. Chambers and Earl W. 
Q^reen, terre-tenants. Rule to show cause why proceed- 
ings should not be set aside, and execution stayed. Rule 
discharged. 

Dewalt & Heydt, for Plaintiff. 

Thos. F. Diefenderfer, for Terre-tenants. 

Groman, P. J., February 6, 1922. Plaintiff, on Decern 
ber 26th, 1916, in the Court of Common Pleas of Lehigh 
County, entered a judgment in the sum of $696.80 against 
the defendants; and on the 19th day of May, 1920, iMued 
a praecipe for a Fi. Fa., with directions to the sheriff of 
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Lehigh County to levy upon and sell «oertain real estate. 
The sheriff, in his fetum to the Fi. Fa., sets forth among 
other matters, that the writ came to hand, but no levy was 
made as directed. On May 25th, 1920, a petition was 
presented by Frank Whit^dier, inter alia setting forth 
that the sheriff levied upon real estate of petitioner; that 
he became the owner of said real estate through good and 
sufficient conveyances; that title to real estate levied 
upon, was at one time vested in William H. Lorentz, one 
otf the defendants in the judgment; and that the judg- 
ment on which the Fi Fa. was issued was discharged by 
certain bank;ruptcy proceedings. A rule was thereupon 
granted on ** plaintiff to show cause if any he has why any 
and all proceedings in said judgment against the peti- 
tioner's real estate should not be set aside, and to stay 
the execution, lien of levy to remain until further order 
of court. ' ' This then is practieally a proceeding to strike 
off a judgment, and of necessity falls within the decisions 
relative to such a proceeding. A rule to strike off a judg- 
. ment is directed to matters apparent on the face of the 
record: O'Hara v. Baum, 82 Pa. St., page 416; Davidson 
v. Miller, 204 Pa. St., page 223; Philadelphia v. Jenkins, 
162 Pa. St., page 451. 

In determining a rule to strike off a judgment, the 
court will consider the record, and the undisputed facts 
presented bv the parties: Stevenson v. Virtue, 13 Pa. 
Sup. Ct., page 103. 

AVhen a judgment appears regular on its face, and 
no irregularity is suggested, the court is bound to dis- 
charge the rule to strike off the judgment : United States 
Shipping Board Emergency Fleet Corporation to the 
use, etc., V. Vivian, 77 Pa. Sup. Ct., page 483; no court 
having ** power to strike off a judgment regular on its 
face": Breden v. Gilliland, 67 Pa. St., page 34. No ir- 
regularity as to the judgment having been pointed out to 
us, and none appearing on the fact of the proceedings 
herein, the irule will have to be discharged. 

Now Februarv 6, 1922, rule disoharsrei^. 
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SHICK'S PETITION. 

Weak-minded Person — Evidence — Insufficiency . 

Where there is no evidence that the respondent is unable to take 
care of his property, he havinsr accumulated and taken care of several 
thousand dollars, and nothing appearing that he is squandering his 
money or is less careful of it than during the past, a petition to have 
him declared a weak-minded person will be dismissed. 

In the Couf t of Common Pleas of Lehigh County. 
No. 31 Ai)ril term, 1920. In re petition of Martha L. 
Shick, for the appointment of a guardian for Adam 
Kulms, a weak-minded person. Petition dismissed. 

Butz & Rupp and Allen W. Hagenbach, for Peti- 
tioner. 

Groman, P. J., February 20, 1922. The testimony in 
tlie above matter was filed June 28th, 1920. The matter 
was placed on the Argument Tjist by counsel interested, 
an* I argued P^ebruarj- 6th, 1922. 

The respondent, Adam Kuhns, has been a resident 
of Weisenberg townsliip for upwards of fiftv years, is 
deaf, has had an impediment in his speech ^roni child- 
hood, and has no trade. He worked for farmers and 
others for years past, at the rate of wages usually paid 
'1 i\ farniin'.!: community; lie worked nowliere else. He 
accumulated over four thou^sand dollars, with the excep- 
tion of seven hundred dollars inherited from his mother's 
estate. KSonie of tlie money so accumulated, he himself 
deposited in a bank at Allentown, Pennsylvania. He ^s 
able to read; has the reputation in the community v:lu r;^ 
lie lives of being '* close" in money matters. He is suf- 
fering from rheuirjatism, and is practically helpless. The 
testimony further shows that three or four years before 
tlie testimony was taken, he assisted a surveyor in sur- 
^ eying a farm, and after the day's work, without the use 
of niles and instruments, the respondent made a better 
draft from memory than the su^^eyor himself could makf^ 
with the necessarj^ appliances. The testimony as to h s 
mentnl condition from childhood up is rather contradic- 
tory; it is a fact, however, that he had sufficient m nta^ 
capacity to accumulate several thousand dollars, und'^ • 
rather adverse circumstances; not only accumulate it, 
but take care of it. There is no testimonv before us *' 
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indicate that he is squandering his money, or is less care- 
ful of it than during the past. In fact, it appears his men- 
tal capacity has not materially loihanged. 

We are not convinced that owing to mental weak- 
ness, the respondent, up to the time this testimony was 
taken, was unable to take care of his property. 

Now February 20, 1922, petition dismissed. 



HAUSMAN V. BREINia. 

PlaintijSTs Statenunt — Affidavit of Defense — Practice Act of 
May 14, 191S, P. L. 483, 

Where the obligor in a bond is bound "to cause to be satisfied with- 
in fifteen days from the date hereof the mortsrage now upon the 
premises," an averment in a plaintiff's statement that the obligor was 
bound "to pay the mortgafire within fifteen days*' is no more than an 
inference and violates the provisions of the Practice Act prohibiting 
the pleading of conclusions of law. 

Where a defendant files an affidavit of defense in the nature of 
a demurrer, the objections to the statement relating entirely to Its 
form and its conformity with the requirements of the Practice Act 
of 1915, the affidavit will be treated as a motion to strike off the state- 
jnent, and the statement will be stricken off, with leave to file a new 
statement. 

In the Court of Common Pleas of Lehigh County. 
No. 23 January term, 1922. Amson Hausman v. George 
F. Breinig. Affidavit of deifense raising questions of 
law. Statement stricken from record. Leave granted to 
file a new statement. 

lohst & Gangewer, for Defendant. 
Edwin K. Kline, for Plaintiflf. 

Reno, J., March 20, 1922. The case comes to us upon 
what is termed a statutory demurrer (that is, an affidavit 
of defense raising questions of law for the decision of 
the court) but which, in reality, is and should be called, 
a motion to strike off the statement. It is true that the 
first objection is to the su^iciency of the statement in 
law but this was not pressed at the argument. The suc- 
ceeding objections relate entirely to the form of the state- 
ment and raise merely the question as to whether it con- 
forms to the requirements o«f the Practice Act of 1915. 
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In these circtunstances we should be justified in dismiss- 
inig* the demurrer; for, it is now established that objec- 
tions to the form of pleadings must be raised by a motion 
to strike oflf and cannot be raised by an affidavit of de- 
fense: Ehremstrom v. Hess, 26 District Reports, 992, Ful- 
ler V. Stewart, 27 Id., 512; Frontier Press Co., v. Garman, 
28 Id., 1033; Kennedy v. Scranton Railway Co., 29 Id., 
751. However, we shall treat the demurrer as a motion 
to strike off the statement and shall enter an appropriate 
order: Cf. Sorrick v. Scheetz, 26 Distriot Reports, 484; 
Williams v. Keefe, 30 Id., 546; Lutz v. Wright, 28 Id., 32. 

Recurring to the objections, we think the second ob- 
jection is good. The f oiith paragraph avers that defend- 
ant became obliged **to pay the mortgage within fifteen 
days.^' The bond upon which the suit is based obliges 
defendant *Ho cause to be satisfied within fifteen days 
from the date heredf the mortgage now upon the prem- 
ises. ^^ Perhaps, from the obligation to cause a satisfac- 
tion to be entered a promise to pay the mortgage may be 
iniferred. Or, perhaps, a promise to satisfy or procure 
a satisfaction is equivalent to a promise to pay that upon 
which satisfaction is to be entered. But it is clear that 
when the pleader sets out the inferemee instead of the fact 
he violates that provision of the Practice Act which pro- 
hibits the pleading of conclusions of law. In this re- 
spect, the fourth paragraph is defective. The same ob- 
jection applies to the seventh parajgraph. Indeed, here 
the violation is so glaring that discussion of it is unneces- 
sary. 

The other objections are not sustained. While the 
paragraphs thus drawn into question are not as skillfully 
nor as carefully prepared as they should be, we are not 
prepared to rule that they clearly include inferences of 
the law or fact or evidentiory matter. However, as the 
statement mu^t be redrafted the pleader will undoubtedly 
bear in mind the criticisms that have been made of his 
work and avoid the possibility of further attack. Per- 
haps he will welcome our own suggestion that only one 
material allegation should be included in each paragraph. 

Now, March 20, 1922, motion to strike oflF statement 
of claim is granted; statement of claim is stricken from 
the record; and leave is granted to file a new statement 
df claim. 
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WOLFE V. BEST. 
Practice C P.—PracHce Ad—PlaitUiff's Staiemtnt— Material 
A llegaiianr^lVritten Instrument — Copy Attached. 

The Practice Act of 1916 does not interdict the inclusion o£ a num- 
ber of allegations in one paragraph, but the inclusion of more than one 
material allegations in the same paragraph. 

A "note'\ without anythinflr mere, connotes a written Instrument. 

A written instrument is "attached" to the pleading, within the 
meaning* of the act, by Incorporatinig a copy of it in the text of the 
statement or by annexing a copy by way of an eidiibit. 

In the Court of Common Pleas of Lehigh Comity. 
No. 80 January term, 1922. Frank C. Wolfe v. D. K Best. 
Motion to strike off plaintiff's statement. Motion denied. 

Robert L. Stuart, for Plaintiff. 
D. M. Garrahan, for Defendant. 

Reno, J., March 20, 1922. There is no merit in the 
motion. It is true that the fourth paragraph does con- 
tain a number of allegations of fact. But the Practice 
Act of 1915 does not interdict the inclusion of a number 
of allegations in one pajragraph. It is the inclusion of 
more than one material allegation in the s€tme paragraph 
that is prohibited. The allegations of paragraph four 
read together are equivalent to one major material allega- 
tion, namely, that plaintiff is the holder in due course of 
the note described in the paragraph. Perhaps it woujd 
have been sufficient to have aveired that and no more; 
but the addition to that material allegation of other alle- 
gations which modify, clarify, explain and amplify it 
does not constitute a violation oif the act: Fuel Oil Co., v. 
Clarendon Refining Co., 29 District Reports, 805. 

The further objection con^cerning the failure to state 
whether or not the contract is in writing is obviously un- 
tenable in view of the allegation that the suit is based 
upon **a promissory note in writing." Indeed, the word 
**note," without anything more, connotes a written in- 
strument. Having incorporated a copy of the note in the 
statement it was unnecessary to attach another copy as 
an exhibit. A written instrument is ** attached" to the 
pleading within the meaning of the act, by incorporating: 
a Hsopy of it in the text of the statement or by anneximg' a 
copy to the statement by way of an exhibit. 
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Now, Maitdi 20, 1922, motion to strike off the state- 
ment is denied. Defendant will file affidavit of defense 
within fifteen days after service of copy of this order up- 
on his counsel. 



KAMSLER V. PARKER STORES. 
PracHUy C P. — Foreign Attachment — Defendant or Gar- 
nishee — Affidavit Defective — Amendment, 

One acrainst whom a writ of foreign attachment Issues may be in 
court both as a defendant and a garnishee. Such a writ, therefore, will 
not be quashed for the reason that it cannot be determined from the 
writ whether one is therein named as defendant or garnishee. 

Plaintiff is not obliged to file an affidavit as a prerequisite to the 
Issuance of the writ, but, when filed, such affidavit will be considered, 
upon a (motion to quash, as though it had been filed in response to a 
rule, and, if defective, the writ may be quashed. 

In this cas^ leave granted to amend the affidavit. 

In the Court of Common Pleas of Lehigh County. 
No. 130 January team, 1922. Seth Kamsler, tic. v. The 
Parker Stores, Inc., successors to the Parker and Stewart 
Stores, Inc. Foreign Attachment. Motion to quash. 
Leave granted to amend. 

John L. Cutshall, for Plaintiff. 

James F. Henninger, d. b. e., for Defendant. 

Edwin K. Kline, for AUentown Trust Co., Garnishee. 

Reno, J., March 20, 1922. The Parker Stares, Inc., 
appears d. b. e. and moves to quash the writ of foreign 
attachment because it cannot determine from an inspec- 
tion of the same whether it is therein named as defend- 
ant or garnishee. The writ accords with the form pre- 
scribed by the act of June 13, 1836 (P. L. 680; sections 
43 and 45). The statute does not require the naming of 
garnishees in the wjrit. The writ commands the sheriff 
to summon all persons in whose possession property is 
found to appear and abide the judgment of the court. 
Hence, the garnishee becomes a party, whether named in 
the writ or not, if and only if property alleged to belong 
to defendant is found in the garnishee's possession. 

The foujidation df the writ of foreign attachment is 
that the defendant is beyond the ! each of process and his 
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property is witliiu it: Pennsylvania R. R. Co. v. Pennock, 
51 Jr*a. •J44. The purpose of the statute is to compel the 
coilstruetive presence in 'coiiji of the defendant who by 
reason of his absence from the jurisdiction without a 
d\. ellins? place therein cannot be served with a summons: 
Ray mend v. Leishman, 243 Pa. 64. In the case of a for- 
eign (ori)oration, however, this is not the foundation of 
the will. A foreip:n coiTporation can, by virtue of the 
staiules pr* scribing modes [or serving process, be served 
V. itii li'o luaal sinnmons, but, nevertheless, a foreign cor- 
lioralinii is' sa])Ject to the writ of foreign attacjliment: 
I^ain- Pyro-Spectacle Co. v. Lincoln Park and Steam- 
ioiii Co., 5 District Reports, 474; and this, because the 
a t of June ]:>, 1836, (supra; section 76) has expressly 
.V ) jn-ov'ded. For all i>ifu*tii'al purposes the foreign cor- 
foiation may be within the state. T'rai "s, its offices, its 
}.-'-(;}>eity, its l)iisin(»sr; inier(\sts m;:y t\'\ Iv' here; all of its 
rillceis, arvents, stockholders may r^'^ide here. Indeed, it 
li^.ay have nothing elsewhere except that the evidence of 
its coq)orate creation and existence is elsewhere record- 
( d, an ' vet it is foreign corporation: Diener v. Wopsono- 
rock Hotel Co., 10 Id., 56; Beal and Simons v. Tobv Val- 
ley Supply Co., 2 Id., (71. Thus, it follows, that the for- 
eign corporation whicli hns ))os'^esyion of goods in this 
state, which its creditors desire to reach by the process 
of foreign attachment, may become both defendant and 
garnisliee in the aicition. As defendant it is regarded as 
being I eyon{^ the reach of process and its appearance is 
secured by aUachinc?: its 'goods; as a garnishee it is re- 
garded as being within reach of process and it is sers^ed as 
such garnishee in the mode prescribed by the act of June 
13, 1836 (supra; section 48). It may seem anomalous 
tijat the same party should be both defendant and gar- 
n" -l-re. but it is not more so than that presented in Coble 
v. Nonemaker, 7S Pa. 501, wherein it was said that plain- 
tifT mi^'ht attneh gocnls in his own hands belonging to 
defendant and thus become both plaintiff and irarnishee. 
We, therefore, conclude that the writ is not defective and 
t]iat Parker Stores, Inc., is properly in court both as a 
deferdant and as garnishee. 

The affidavit, filed by plaintiff before the issuance 
of the writ, avers that the indelitedness of defendant is 
founded upon a judi^ment recovered by plaintiff in a New 
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York court ''against R. and A. Rosenthal Company, In- 
corpoirated, Parker and Stewart Stores." The deiendant 
is sued as *'The Parker Stores, Inc., successois to The 
Parker and Stewart Stores, Inc." The affidavit does not 
aver how The Parker Stores, Inc., hejaiiie the s'j.c.-.^ssor 
of the Parker and Stewart Stores, Inc., nor are any facts 
nvcirred fiom which an assumption of the liabilities of the 
latter by the former might be inferred. The New York 
judgment is the indebtedness of Parker and Stewart 
Stores, Inc., which is manifestly not the Parker Stores, 
Inc. It is, therefore, incumbent upon plaintifr to aver 
and prove the lialility of the Parker Stores Co., Inc., for 
the debts of Parker and Stewart Stores, Inc. It is ([uite 
true that plaintiff is not obliged to file an affidavit as a 
pre-requisite to the issuance of the writ: Lansford v. 
Jones, 5 District Repo,rts, 483; but, when filed, su«ch af- 
fidavit will be considered upon a motion to cpuish as 
though it had been filed in response to a rule upon de- 
fendant requiring him to show his cause of action. So 
considered, for the reason already stated, the affidavit 
is manifestly defective. However, we shall so cast our 
order that plaintiff will have opportunity to file an 
amended ailidavit: Hallowell v. Tenney Canning Co., IG 
Sup. (iO. 

Now, March 20, 1922, this cause came on to be Iteard 
upon defendants' motion to quash the writ of foreign at- 
tachment and upon consideration thereof it is adjudged 
that the affidavit of claim upon which said writ was is- 
sued is defective and not sulTicient in law to sustain the 
Avrit or the action thereon; aiul it is ordered that, unless 
an amendment thereof be offered after notice to dc^fend- 
ants' counsel and allowed by the court within fifteen days 
from date of serv^iice of this order upon plaintiff's counsel 
by the Prothonotary, that the motion to quash be and is 
hereby sustained and the writ aforesaid is thon quashed. 



FRAHLEY v. MILLER. 

Justice of the Peace — False Arrest — Notice to Justice — Re- 
quisites — Abode of Attorney — Amendment — Act of March 21 ^ ^772^ 
I Sm. L. 364, 

A notice to a justice of the peace, prior to issuing a writ agrainst 
him, required under the Act of March 21, 1772, 1 Sm. L. 364, signed 
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by an attorney, but not containing therein, or endorsed thereon, the 
jHace of his abode, is defective. 

In a suit against a justice of the peace for damages for false ar- 
i\ St, the plaintiff's statement showing" such a defective notice, on an 
affidavit of defense raising questions of law, leave granted to amend, 
aiKl, on default, judgment to be entered against plaintiff. 

In the (Jourt of Common Pleas of Lehigh County. 
No. 101 October term, 1920. William Frahley v. E. J. 
iiiilcr. Ticspass. Affidavit of defense upon questions 
of h\\\\ Leave granted plaintiff to amend. 

iMv.'n K. Kline, for Plaintiff. 

ilonis iloats and Calvin E. Arner, for Defendant. 

Keno, J., j\larch 20, 1922. Plaintiff sues in trespass 
for damages caused by tiie alleged wrongful act of the 
di'fer.daiit, an altUrnuni of ilie city of Allentown. He 
avers, in his statement of claim, that on July 10, 1920, 
an action oi debt was instituted against him before the 
(!e fondant; that the defenlaut issued a summons return- 
rjile to July IG, 1:^20, at 7.:-.0 P. ^M.; that plainfff did 'Uot 
ap;)rar at the hearing; that tliei'CPr;on defendant issued a 
V. ar,rant oif arrest upon which plaintiff was arrested^and 
committed to the Lehigh County jail where he was in- 
carcerated from Julv IG, 1^20, at 8.15 P. i\I. until July 
17, 1!;20, at 12.15 A. V., lie furilicr avers that **the de- 
fendant on July 30, 1920, Vvas |2|iven notice of the claim ol* 
the ijlaintiff against him as required by the act of March 
21, 1772, (1 Smith Laws, 364), a copy of which is hereto 
attached and marked Schedule D." The notice referred 
tf) is as follows: 

To E. J. ^.lillor. AUhnman, 7th Ward, Allentown, 
Pc^nna.: You are hereby noticed that William Frahley 
doman.ls of you the sum of twenty-nine dollars and 
($29.25) twenty-five cents, being money paid unto you 
'1 or costs in suit of John Tratneck, and obtained by you 
by falsely arresting Vrilliam Frahloy and committing 
him m the Lehigh County Jail, whereof you had no legal 
right or authority so to do. 

You are hereby notified tliat unless you return unto 
the said William Frahley said money thus paid, together 
with his costs and expens-^s arising therefrom, William 
Erahlev will institute' suit a:vainst you for false arrest 
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and imprisonment, within thirty days after serving of 
this notice. 

EDWIN K. KLINE, 
Atty. for William Frahley. 

Tlie defendant has filed an affidavit of defense under 
section iH) of the Practice Act of 1915, raising questions 
oi law upon which he demands the decision of the court. 
These questions of law relate larj^ely to the sufficiency 
of t!ie aforesaid notice and the view which we take of 
0..C of i:!o (;:ieMio:is makes it unnecessary to discuss all 
(>f them. 

The act of March 21, 1772, (1 Smith Lavs, ;i64; Sec- 
tion 1: 2 Pu.rdons Digest, 2162), provides, in part, as 
follows: 

''That no writ shall be sued out against ♦ ♦ * ♦ * 
any justice of the peace, for anythin-g done by him in 
the execution of his office, until notice in writing of such 
intended writ or process shall have been delivered to 
!iim or left at the usual place of his abode by (he party, 
or his attorney or agent, who intends to sue ****** 
at least thirty days before the suing out or sei'ving the 
same; in which notice shall be clearly and explicitly con- 
tained tlie cause of action which the party hath or 
claimeth to have against such justice of the peace; on 
the back of which sliall be endorsed the name of suHi at- 
torney or agent, together with tlie place of his abode." 

Aldermen in cities of the third class, of wliich c^n^s 
is Allentown, *'liave all the powers and jurisdiction of a 
justice of the peace." (Act of ?Jav 2:?, 1^74; P. L. 248: 
Section 32) and, therefore, are entitled to the prelimin- 
ary notice provided for by the act of 1772, supra, before 
suit may be instituted. Cf. Hodges v. McGovem, 230 Pa. 
368; Hanna v. Sle\an, 8 Superior Court Reports, 509; Ross 
V. Hudson, 6 Id. 552. That statute, being the foundation 
of the action, must be strictly pursued and the notice 
must set forth every fact necessary to bring the case 
within the act: Stansbury v. Betron, 7 W. & S. 362. 
Hence, the notice must specify the name of plaintiff's at- 
torney or agent, if he have one, and the place of abode of 
such attorney or agent. The courts will probably not in- 
sist that this information be endorsed on the back of the 
notice, if it appears upon the face of the notice: Slocum 
V. Perkins, 3 S. & R. 294: but it is essential to the validitv 
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of the notice that the name of the attorney or agent and 
his place of abode shall appear somewhere in the notice. 
The notice in the instant case lacks this essential. It is 
signed by the attorney for the plaintiff, but neither upon 
the face nor in the body of the notice is there any infor- 
mation as to the attorney ^s ** place of abode." The word 
^'Allentowic'" clearly refers to the address of the de- 
fendant and by no process of reasoning coujd it be taken 
to designate the address df the plaintiff's attorney. We 
are oMi|2!ed to hold that, in this respect, the notice is not 
a sufficient compliance with the statute. 

We have «considered several of the othe^r questions 
of law raised by the affidavit of defense, some of which 
seem to possess great merit; but the conclusion to which 
we have come makes it unnecessary to pass upon them al 
this time. Accordinigly, 

Now, Mfirch 20, 1922, this cause came on to be heard 
upon defendant's demand for judgment upon the ques- 
tions of law raised by his affidavit of defense, and upon 
consideration thereof it *s adjudged that the question of 
law referred to in the foregoing opinion be amd is hereby 
sustained and that the plaintiff's statement of claim is 
ot sufficient in law to sustain this action; and it is fiv 
ther ordered that, unless am amendment thereof be offered 
aft^r notice to defendant's counsel and allowed by the 
court within fifteen days from date of service of this order 
upon plaintiff's counsel by the Prothonotary, that judg- 
ment be entered by the Prothonotary, upon praecipe of 
defendant's counsel, in favor of the defendant and against 
the plaintiff. 



SAMOSKIE V. COAL & IRON CO. 

Workmen V Compensation — Injury in Course of Employment, 

Connection Betweeti Injury and Disease — Paralysis — Evidence, 

When paralysis .and death happen naturally In the ordinary proff- 
resa of the disease, it is not compensable. It is only compensable when 
the breakinfiT of an artery in the brain is due to some mishap or acci- 
dent in the course of one's employment, and such mishap or accident 
must be supported by competent evidence. 

In the Court of Common Pleas of Schuylkill County. 
No. 278 November: term, 1921. Appeal by defendant 
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from award of Workmen 's Compensation Board. Revers- 
ed amd remitted. 

Koch, J., March 20, 1922. The referee awarded com- 
pensation to the claimant, and his finding of facts and 
conclusions of law were affirmed on appeal to the Work- 
men's Compensation Board. The defendant claims that 
* ' the testimony in the case was not sufficient to warrant 
the Compensation Board in affirming the conclusions of 
law and the conclusions of fact." Cassie Samoskie is 
the wife of William Samoskie who was employed by the 
defendant company at loading cars in its Silver Creek 
Collierj% Schuylkill County, Pa. He and two other men 
pushed a mine car a distance of 10 to 12 feet out of the 
gangway to enable a fellow to clean up. As soon as they 
had finished pushinig' the car the three men walked a dis- 
tance o«f 10 or 15 feet where their dinner pails were and 
sat down, and the decedent had taken the lid off his din- 
ner pail wihen he fell over and moaned and apparently 
became unconscious, but a doctor afterward aroused him 
momentarily to the extent that he answered the doctor 
that he had a headache. He died soon aifter from cere- 
bral hemorrhage or apoplexy. Among other facts, the 
referee found that the decedent had been engaged in load- 
ing cars at the chute in the gangway, that some coal fell 
off the loaded cars on the floor of the gangway and that 
for the purpose of cleaning up the coal, the car was push- 
ed out of the way by the plaintiff's husband and two fel- 
low workmen; that the car stood on iron rails, without 
being spragged, which indicates that the track was level. 
He also found that, **it required quite some effort on the 
part of the three men to push it.'^ 

The fifth finding of fact reads as follows: 
**5. The deceased had arterio-sclerosis to a marked 
degree. He had pipe stem arteries as the doctors who 
were called to examine him testified. When he pushed 
the car his blood pressure, already high, was further 
heightened and the extra pressure put on these pipe stem 
arteries because of the extra exertion put forth in push- 
ing the car caused them to break in the brain and con- 
sequently paralyze him and cause his death. The strain 
of pushing the car caused the break in his arteries re- 
sulting in his death, and although the work of pushing 
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the car was heavy, the decedent was called upon during 
his employment to perform this same kind of labor in the 
discharge of his duties. This we characterize as an ac- 
cidental injury occurring in the course of the decedent's 
employment." This happened on the 23rd of March, 
1920. 

The evidence clearly supports the finding that Sa- 
moskie **had arterio-sclerosis to a marked degree." He 
was, therefore, liable to receive an apoplectic stroke 
whether at work or not, and if it came to him while at 
work in his ordinary and usual manner his widow would 
be entitled to compensation. Lesko v. Lehigh Valley 
Coal Company, 270 Pa. 15. See opinion of the >coui1; be- 
low, 16 Schuylkill Legal Record, 155. **K death comes 
during the course of employment in the ordinary way 
natural to the progress of a disease with which one is af- 
flicted, and with which he was smitten before the acci- 
dent, there can be no recoverv (McCauJey v. Imperial Co., 
261 Pa. 327; Lane v. Horn & Hardart Co., 261 Pa. 333) ; 
but, if the demise is brought about by an injury, due t(^ 
some mishap or accident, happenima' during the course 
of his employment, the fact that the deceased had a 
chronic ailment which rendered liim more susceptible to 
such injury than an ordinary person would be, it will not 
defeat the right of compensation.^^ Clark v. Lehigh Val- 
ley Coal Company, 264 Pa., 529, 533. 

In this case the referee found that, '^When ho push- 
pd the car his blood pressure, already hic^h, was further 
heightened and extra pressure put on those pipe stem 
ai'teries, because of the extra exertion pi;t forth push- 
ing the car causing them to break in the brain and conse- 
ouently paralyze him and cause his death. ^^ If it be true 
that extra pressure from extra exertion caused the 
paralysis the claimant is entitled to compensation. In 
the Clark case just referred to, Mr. Justice Moschzisker, 
on page 532, said, ** Irrespective of anteirior causes, if the 
vomiting took place and this * extra effort' caused the 
rupture of the aorta, these facts were sufficient to entitle 
claimant to compensation. • • * In other words, the 
rupture itself occurring from * extra eflFort in vomiting,' 
would u;nder the dircumstamces, constitute accidental vio- 
lence to the physical structure of the body, within the 
broad meaning of that term as heretofore defined by us 
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» * • • * « 7> Therefore, if the evidence supports 
the findings of the referee the award must be affirmed. 
The evidence shows conclusively that from four to fifteen 
minutes before Samoskie showed any signs of ailments 
he and two others had pushed a mine car, three-quarters 
loaded, 10 or 15 feet on a level track, and before he was 
stricken he seemed alright. 

As we go along' we will, from time to time, quote from 
the e\ddence. In that of one of his fellow workmen we 
find the following: 

''Q. Was he alright when you started to push the 
cnrf A. Yes, sir, he seemed that way. Q. Did his work 
pushing the car? A. It was not so hard. The three of 
us pushed the car into the gangway. '' Again: **It was 
not one of the biggest cars.'' **Q. Was it hard to move 
the car? A. It didn't seem so hard with three men pAsh- 
ing it." When they got it started it kept moving until 
it got to the point where they wanted it to stand. It was 
part of Samoskie 's work to move his own cars, and theire 
was no up-hill grade to make it extremely hard to push 
them. The car stood in the way of another man who was 
cleaning the track and he asked them to push the car of. 
When Samosk:e was stricken he was sittinjg- down and 
fell back with the remark, '*Ohl my head," and moaned. 
He had worked at that line of work from July 23rd, 1917. 
He was, therefore, apparently engaged in his usual and 
ordinary work on the 30th of March, 1920, when he was 
stricken. 

Doctor N. H. Stein was called soon afterward and he 
aroused Samoskie and asked him, **What is the matter, 
what is the matter?" and Samoskie replied in Lithuanian 
that he had a sore head. Doctor Stein testified that Sa- 
moskie 's blood pressure might have been increased at 
the time he pushed the car but he did not think it would 
remain up, although it would not reduce immediately 
Sometime woujd intervene, but he did not ^Hhink it 
would take fifteen, ten or five minutes." If he had good 
health, a good heart and good organs his blood pressure 
would have reduced to normal sooner than if he was not 
in good health. Samoskie was not in good health amd his 
blood pressure would remain up more than four minutes. 
He had no marks, contusions or bumps on his body. **Q. 
What was your opinion as to the cause of dealJiT A, 
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Apoplexy. Q. Was that apoplexy due to any injury that 
he sustained that you. could ascertain: from your examina- 
tion? A. No, sir, I found no evidence of injury/' **Q. 
You could not tell by the examination you made whether 
the pressuire exerted by him at work caused an immediate 
break? A. No, sir.'' Pushing the car was bound to in- 
crease his blood pressure but ^^if he had a stroke pushing 
that car he would have fallen over immediately." If he 
had arteries m a diseased state sufficient to rupture his 
blood pressure would have remained up four minutes. 
'*Q. Even to that extent, at least, if his blood pressure 
had been increased by pushing that car, it contributed to 
the final break? A. I would say it oould. Q. Would not 
that depend entirely on the condition of the man's art- 
eries and the strain put on them ? A. Yes, sir. Q. There 
is no evidence here no evidence that you discovered of 
the condition of the man's arteries was there? A. He 
had hardened arteries, pipe stem arteries, that it was 
caused the stroke, it was cerebral hemoirrhage, his pulse 
was feeble and his arteries were hardened, arterio-aclero- 
sis. You could tell that he had that condition from an 
examination of his arteries." *'Q. You said in answer to 
Mr. Dever, if a man would be subjected to very severe in- 
creased blood pressure because of pushing a ca*r the break 
would have occurred immediately, in other words, there 
would be an elapse of time, as the facts in this case indi- 
cated? A. I woidd say the blood pressure would be raised 
three or four minutes. Q. The fact that he pushed the 
car, walked from the place where it stood and was eatinjg 
his dinner before the break occunred, lean you say that 
his blood pressure had not returned to normal consider- 
ing all the time that elapsed since the car pushing? A. If 
it was fifteen minutes I woujd say it had nothing to do 
with it, if it was four minutes, I would say it mi^vht. Q. 
You cannot say it actually did have anything to do with 
it? A. No, sir. Q. You could not swear to that? A. No, 
sir. Q. Doctor, could you as a professional man state 
whether the break took place when he was pushinjg the 
car or otherwise? A. I would not think the man could 
walk the distance he did, ten or fifteen feet, and sat down 
and started to eat his dinner with any amount of a br^ak 
in his brain. Q. Can you tell when that break took pl'ace, 
when he pushed the car or when he sat down? A. The 
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break may have taken place when he pushed that car, 
maybe not. A. Idon^t thingit woujd.'' The doctor said 
if the break happened while he was pushing the car, he 
would have had a headache immediately and he does not 
think that he would have been looking for dinner. ''Q. 
From the time he stopped pushing the car to the time he 
sat down it was only four minutes ! A. K it was only four 
minutes I would say it could have happened while he 
was pushing the ca<r. Q. You understand the circum- 
stances under which this witness said it was four min- 
utes and which he said it was fifteen minutest A. If it 
was four minutes, it could have happened while pushing 
the car, if fifteen minutes I would say no. Q. You won't 
say positively it happened that way? A. No, sir.' ' 

Doctor P. C. Board saw Samoskie within an hour 
after he received the stroke. He was then unconscious. 
After hearing the history of the case, Doctor Board would 
not say i)ositively that Samoskie 's paralysis "was due 
in any way to an accident by pushing the car." Q. Can 
you give us your best opinion from that; just give us your 
best opinion, to the best of your knowledge and belief 
was this man's death due to natural causes or was it due 
to an accidental violence in the course of his employment? 
Can you definitely state one way or another your best 
opinion is all I want! A. I woujd not say it was, posi- 
tively. Q. You have heard some testimony given here 
as to the length of time which elapsed in the onset or re- 
sults of paralysis occuoring from a break or cerebral 
hemorrhage, what can you say as to the length of time 
which would ordinarily elapse under such conditions? 
A. I would say that would vary with the individual, de- 
pending upon the general tone and elasticity of the art- 
eries of the individual. Q. The testimony here indicates 
that there was an interval of time which varies from four 
minutes to fifteen minutes from the time they pushed the 
•car until the time of the collapse of this man, can you 
say whether or not that was an ujiusual length of time for 
the symptoms to manifest themselves by collapse in this 
case? A. That would depend, Mr. Troutman, on how 
much effort this man expended on this car. Q. Three 
men pushing the car, on very little igrade, it stood after 
being pushed without a plank, the car was three-quarters 
full and weighed fourteen hundred pounds? A. It is 
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I)ossible he might not have expended any more effort in 
pushing that car than he would have expended any time 
around the house or in going to and from work. Q. That 
being so, would the effort that he put on this car be suf- 
ficient to cau^e the break of an artery in the head? A. If 
he had put forth a certain amount of effort and he had a 
weak spot in his artery, which he undoubtedly had, and 
from my examination of his arteries, I would say it is 
possible that it would. Q. You won't say it positively 
did? A. No, sir. Q. Would you say that the effort in 
pushing this car with the assistance of others and the 
weight of the car being considered was sukjli an unusual 
or extreme effort on his pa«rt outside of the ordinary 
duties the man performed to put an unusual strain upon 
his arteries? A. Not according to my idea. Q. In other 
words, the work that this man did that day was not any 
different than the work he was accustomed to do right 
along? A. No, sir. Q. Therefore, can you state whether 
there was any more effojrt put forth on this particular day 
than he had been putting forth in his ordinary work? A. 
I don't know.'' This doctor does not know what work 
Samoskie did ordinarily, and does not know how to tes- 
tify as to the amount of effort expended. Again: **Q. 
And under the testimony the break could have taken 
place when he pushed the car if the witness gave the cor- 
rect definition of the time, four minutes, if that is all that 
elapsed between the pushing of the car and the time he 
fell over? A. I would not say that, Mr. Dever, in this 
particular tease. Q. Why not in this particular case? A. 
Because in this case it is my opinion and it looked to me 
as if this hemorrhage had taken place not at the usual 
site as a stroke of apoplexy usually does, which is on the 
surface of the brain, I believe it took place on the vital 
centres, in or around the fourth ventricle. Q. You have 
no positive evidence that it did? A. No, sir. Q. Explain 
to me your diagnosis which proves that? A. The man 
had a cross paralysis. Q. What do you mean by cross 
paralysis? A. I mean that the man don't only have a 
hemorrhage on one side of the brain, usually on the left 
side and the opposite side is paralyzed, this man had the 
paralysis on both sides. Q. Then is that your diagnosis 
as to why it was on the vital centres? A. That is my 
reason for concluding it was on the vital *oenter. Q. If 
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either one separately is not a vital center how can the 
two together be a vital center? A. The nerve fibres that 
carry the impulses to the brain cross at the fourth ven- 
tricle/' **Q. K he had a hemorrhage on the vital cen- 
tres could he talk at all! A. He might. Q. What woujd 
be the first evidence after the break, what would be the 
first symptom? A. He would fall over/' *'Q. Not until 
the blood lodged in the brain he would have pain in his 
head! A. He would have pain in his head before that, 
that is the common symptom of high blood pressure, 
which he imdoubtedly had. Q. Aside from that head- 
ache what would be the first symptom that the break took 
place, that it really had taken place? A. The first symp- 
tom he would fall over, ' ' * ' Q. You laannot tell as a doctor 
when that break took place? A. No, sir. Q. If he had 
pushed the car as testified he had increased his blood 
pressure to some extent? A. More than likely. Q. What 
extent you don't know, because you don't know how 
much he pushed? A. No, sir. Q. If he was in good phy- 
sical condition his blood pressure remained up for some 
time after pushing the car? A. Well, it might. Q. If he 
was not in good physical condition wouldn't it remain 
up? A. If he was not in good physical condition and the 
effort was exerted it might work the other way and cause 
his blood pressure to go down. Q. Could it go down 
without going up? A. It could go down without going 
up, but I believe in this man's case it was always up. Q. 
Ajid it went up a little higher in pushing this car? A. I 
believe it did." 

We have thus extensively quoted from the evidence 
to see whether the standard of proof required to sustain 
the referee's findings is met. In Fink v. Shelden Axle 
& Spring Company, 270 Pa. 476, 478, we are told, *'It 
must be understood ****** t^jat when, in cases of 
this class expert testimony is relied on to show the con- 
nection between the alleged cause and a certain result, 
it is not enough for the doctors to show simply that the 
ailment in question might have resulted from the assiJetn- 
ed cause, or that the one could have brouprht about the 
other; they must go further and testify at least, that, 
taking into consideration all the attending data, it is 
their professional opinion the result in question most 
probably came from the cau;3e alleged." A careful 
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perusal of the testimony shows no such averment as the 
rule just quoted requires. The breaking of an artery in 
the brain with the resulting paralysis and death is a na- 
tural and expected result of arterio-sclerosis and when 
it happens naturally in the ordinary progress of the 
disease it is not ^compensable. It is only compensable 
when the breaking is due to some mishap or accident in 
the course of one's employment, and such mishap or ac- 
cident must be supported by competent evidence. Com- 
pensation claims, like other claims, must be proved, and 
they depend entirely upon accidents and the resultant 
effects thereof. The breaking of a blood vessel in case 
of apoplexy mu;st be of accidental origin in order to en- 
title the iclaimant to recover, and the mere fact that the 
breaking takes place in the course of one's employment 
is not of itself sufficient to prove that the breaking was 
accidental. Victims of arterio-sclerosis end their days 
when their time comes whether they are asleep or awake, 
and whether they are active or inactive. Therefore, if 
awake and at work when stricken, fairness and justice to 
their employer calls for proof that their misfortune was 
due to their work and not solely to their disease. If either 
of the doctors had testified that the apoplexy was most 
probably due to any extra exertion on the part of Samos- 
kie when he was pushinig the car, the claimant's case 
would be clearly made out by the rules of law as the writ- 
er understands them. 

We shall make an order conformably to section 427 
of the Workmen's Compensation Law, as amended in 
1919, P. L. 666. Kuca v. Lehigh Valley Coal Companv, 
268 Pa., 163, 165. 

And now, March 20, 1922, the appellant's exceptions 
are sustained, the action of the board is reversed and the 
record is remitted to the board for further he€unng and 
determination. 

And now, March 20, 1922, an exception is allowed the 
claimant and bill is sealed. 
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CITY OF BETHLEHEM v. CITY OF ALLENTOWN. 
Water Company — Franchises — Adjoining Territory — Equity 
— Injunction, 

A water company waa Incorporated to supply water to a certain 
main villa«:e "and the villagreB adJoininK" in certain townships. It laid 
water mains Into a village, more than four miles from the main yillage. 
but not touching the latter at any point. All the rights and franchises 
of the water company, together with other companies, passed to the 
City of Bethlehem. 

The City of Allentown, which had annexed territory, into which 
certain of these water mains were laid, extended Its municipal water 
mains into this territory. 

Held, That, on a hearing to dissolve a preliminary Injunction against 
tJie City of Allentown, (the comtplainant not having shown that the 
territory annexed to the City of Allentown, into which the Allentown 
city water mains were being extended, was adjoining to said main vill- 
asre). the preliminary injunction should be dissolved. 

In the Court of Common Pleas of Lehigh County, 
sitting int ecjuity. No. 3 January term, 1922, in equity. 
City of Bethlehem v. City of Allentown. Bill in equity. 
Preliminary injimction. Preliminary injunction dis- 
solved. 

George R. Booth, City Solicitor, for Plaintiff. 
Claude T. Reno, City Solicitor, for Defendant, 

Groman, P. J., April 3, 1922. The pleadings disclose 
tlie following facts: The Bethlehem South Gas and Water 
Company was incorporated by special act of assemblj', 
approved April 13, 1864, was empowered to make, raise 
an dintroduee into the ** village of Bethlehem South, and 
the villages adjoining in Sauoon, Salisbury and Hanover 
Townships in the counties of Northampton and Lehigh 
a sufficient supply of water." The corporation was or- 
ganized June 20th, 1867, and immediately thereafter 
commenced to icarry out the provisions of its charter. The 
Mountain Water Company was incorporated June 24, 
1893, and the Bethlehem Consolidated Water Company. 
January 7, 1902. All the companies were, on April 18. 
1902, merged into the Bethlehem Consol'dated Water 
Company. On April 3, 1903, the Bethlehem Consolidat- 
ed Water Coni])any conveyed all its franchises, powers, 
rifrhts, pr'vileges, property, real and personal, to the 
Bethlehem City Water Company; and said company, on 
or about October first, 1920, conveved all its rights, pow- 
ers, privileges and franchises to the City of Bethlehem 
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The Public Service Commission, on February 18, 1919, is- 
sued a certificate of public convenien<3e to the City 
of Bethlehem, authorizing the City of Bethlehem to 
operate the plant, equipment and facilities of the Bethle- 
hem City Wateo* Company. February 2, 1920, a portion 
of Hanover Township, Lehigh County, was annexed to 
the City of AUentown. Previous to such annexation, the 
Bethlehem City Water Company had laid mains and 
water pipes in certain parts of the annexed territory, and 
supplied the inhabitants thereof with water, continuing 
to do so to the present time. In the fall of 1921, the City 
of AUentown began to extend its municipal water mains 
into the territory theretofore annexed to the city, and 
continued to do so until the preliminary injunction wa.s 
awarded. 

At the hearing, one of the propositions presenting 
itself to the mind of the court v:as the construction to b. 
placed upon the pro\dsions of the act of ^Vpril 13, 1864, 
P. L. 40, authorizing the incorporation of the Bethlehem 
South Gas and Water Company, to supply with sufficient 
water the ** village of Bethlehem Sou.th and the villages 
adjoining in Saucon, Salisbury and Hanover Townships 
in the coimties of Northampton and Lehigh." It seems 
clear to us that the rights of the complainant water com- 
pany flow from the provisions of the charter above re- 
ferred to, and depend upon the construction placed upoin 
the language 'Hhe villages adjoining in Saucon, Salisbury 
and Hanover Townships.'' 

Blackstone defines '* adjoin'' as follows: '*To be 
contiglious, lie or be next, or in contact with, to; as a 
* * farm adjoining to the highway. ' ' The Century Diction- 
ary and Cyclopedia defines it, **to be contiguous to or in 
contact with, as his house adjoins the lake; a field ad- 
joins the lane." Webster's Dictionary; *'To lie or be next, 
or in contact; to be contiguous." 

A number of courts have placed a similar construc- 
tion upon the word ** adjoin", as for instance in Baxter v. 
York Realty Company, 112 N. Y. Supp. 455, it was held 
"that which is adioinin^ must touch m some part"; in 
Bent V. Glaenzer, 40 N. Y. Supp. 657, the court held that 
"adjoin" means "to lie or be next in contact; to be con- 
tiguous," "so that a law providing that a transcript of 
a justice in an "adjoining:" state may be received in evi- 
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deuce in New York authorizes only those of contiguous 
states and does not include Ohio." In Rehill v. Borough 
of East Newark, 73 N. J. Law, 220; 63 Atlantic, 81, it was 
held that the phrases *'any adjoining municipality", or 
**any adjoining corporation" refer only to municipalities 
whose corporate territories are contiguous. In Bayliss v. 
Borough of North Arlington, 80 N. J. Law, 124; 76 At- 
lantic, 1024, the court used the following langiuage: 
*' These phrases refer only to municipalities whose terri- 
tories are contiguous and a city and a borough situated 
about five miles apart and touching each other at no 
point cannot contract thereunder"; and Akors v. Canal 
Company, 43 N. J. Law, 110, holds that '*An act authoriz- 
ing railroads to condemn lands adjoining their right of 
way means touching or in contact with and cannot be con- 
strued to mean near." 

Complainant neither introduced, nor oflfered, testi- 
mony tending to show that the territory in which the 
City of Allentown was putting down water mains, adjoins 
the territoiry to be supplied by the Bethlehem City Water 
Company, the successor in title and interest of the Beth- 
lehem Sou.th Gas and Water Company, under the char- 
tor rights of which company, the Bethlehem City Water 
Company claims the right to do so. 

Keeping in mind the above definitions and construc- 
tions by the courts placed on the word ** adjoin," by no 
stretch of the imagination could the village of Blast Al- 
lentown, more than four miles from the '* village of Beth- 
lehem South," even thouig*!! located in Hanover Township, 
Lehigh County, but not touching the *' village of Bethle- 
hem South'' at any point, be held as adjoining the ''vill- 
age of Bethlehem South." 

Now April 3, 1922, Preliminary injunction dissolved 
IS of November first, 1921. 



Digitized by 



Google 



BAILER V. FBANKENFIELD. 401 

BAILER V. FRANEBNFIELD. 

Slander— Allegata^ Innuendo— Pleading — Plaintiff^s State- 
ment — Practice Act of 1915. 

A plaintiff's statement of claim, in an action of slander, must con- 
tain an innuendo. 

It is the duty of the plaintiff to aver the meaninsr in which he con- 
ceives the words were spoken, and it is for the jury to decide whether 
he is rifirht. 

The Practice Act of 1915 does not apply to actions for slander. 

In the Court of Common Pleas of Lehigh County. 
No. 73 April term, 1922. Edna Bailer v. Wilbur W. 
Frankenfield. Slander. Affidavit of. defense raisdng 
questions of law. Leave granted to amend statement. 

Gemerd & Boyle, for Plaintiff. 
Dallas Dillinger, Jr., for Defendant. 

Reno, J., April 3, 1922. The statement alleges that 
plaintiff is a married woman and that defendant uttered 
these words concerning her: 

' 'I can't see where Mr. Bailer has his eyes. That Ital- 
ian banana man goes into her house and stays there for 
hours at a time." 

*'You are good for nothing and I can prove it." 

**She is the biggest liar on two feet." 

The meaning of these words is not averred by an in- 
nuendo or otherwise. The defendant contends that the 
words are not a)ctionable, even though their meaning 
were averred. 

If we were permitted to suppose that the words im- 
puted the conunission of a crime, e. g. adultery, we should 
experience little difficulty in concluding that the words 
are actionable per se: Davis v. Carey, 141 Pa. 314; Brown 
V. Lamberton, 2 Binn. 34; Vanderlips v. Roe, 23 Pa. 82. 
But how, in the absence of an innuendo, can we determine 
this upon a demand fojr .iudjgment for defendant on ques- 
tions of law raised by his affidavit of defense, or, by his 
answer, as it is called in the instant case? 

The fact that certain words are actionable per se 
does not make an innuendo unnecessaiy. Words may be 
actionable, per se, i. e., actionable without averment of 
special damage, and yet their meaning must be averred. 
It is the duty of the pleader to aver clearly the crime in- 
tended to be imputed to plaintiff and the court will not 
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relieve him of that duty by searching fopr, sifting from 
and grouping together the various facts and circum- 
stances alleged in the statement and thus determine 
whether the commission of a crime has been imputed by 
the use of certain words: Cullen v. Stough, 258 Pa. 196. 
The statement is therefore defective in that particujar. 
It must contain an innuendo so that defendant and the 
court may be advised of the meaning which the plaintiff 
attributes to the words. 

It is fair to say for plaintiff that she relied upon a 
line of cases, whe^reof Collins v. Dispatch Publishing Co., 
152 Pa. 187, is the leader, which apparently hold that an 
innuendo is not necessary when the conmion understand- 
ing of mankind takes hold of published words and at once 
and without difficulty applies a libelous meaning to them. 
These authorities, however, as far as our research dis- 
closes, relate only to actions for libel. The Stough case is 
an action for slander and is the latest pronouncement by 
the Supreme Court on the su,bject. Why there should be 
a distinction, if such distimction exists in this respect, be- 
tween actions for slandea: and libel it would probably be 
unprofitable to determine. *'It is not worth while to be 
very learned in this kind of cases '\- Walton v. Singleton, 
7 S. & R. 452, per Justice Duncan. At any rate, even if the 
rule contended for applies to actions of slander, the words 
do not, in our opinion, so clearly and certainly impute the 
conmiission of a crime or are so entirely unsusceptible of 
more than one meaning (Conmionwealth v. SwbIIow, 8 
Supt. Ct. R., 539), that we can affirm that, as used in the 
statement, the conmion understandin^g of mankind would 
without difficulty apply a slanderous meaning to them. 
The printeiple oif mitior sensus never found lodgment in 
the law of Pennsylvania and therefore words wUl be inter- 
preted and understood in the sense in which they were 
actually uttered: Hays v. Brierly, 4 Watts, 392; but it is, 
nevertheless, not only the right but, as we understand it, 
also the duty of the plaintiff to aver the meaning in 
which he conceives they were spoken and it is for the 
jury to decide whether he is right: Borman v. Boyer, 3 
Binn. 517. Indeed, since it is clear^"' "^d by all our au- 
thorities, the duty of the jury to deicrmine the truth of 
the innuendo n^ider proper instructions of the court we 
cannot understand how the innuendo may be dispensed 
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with: Meas v. Johnson, 185 Pa. 12; Mengel v. Reading 
Eagle Co., 241 Pa. 367; Pittsburgh, Allegheny and Man- 
chester Passenger Railway Company v. McCurdy, 114 Pa. 
554; Price v. Conway, 134 Pa. 340; Collins v. Dispatch 
Publishing Co., supra; Wallace v. Jameson, 179 Pa. 98. 

The 'conclusion we have reached is that the words 
aveored in the statement may, by the proper use of an 
innuendo, be made to impute the commission of a crime. 
We decline, therefore, at this time to declare that they 
are not actionable per se. For if we did so we should be 
obliged to hold them not actionable merely because the 
innuemdo is omitted which, of course, would be carrying 
a requirement of the technique of pleading to an undesir- 
able extent. We shall therrfore grant plaintiff an oppor- 
tunity to file and serve an amended statement. As a mat- 
ter of fact, we doubt whether we could enter juc^pient 
for defendant in any event. Although the point was not 
raised by either party, it is clear that the Practice Aict of 
1915 does not apply to actions of slander. Hence, the de- 
fendant should have filed a common law demurrer. The 
paper filed by him is called an answer which is not in 
conformity with the Act of 1915 nor with common law 
procedure. While we have treated his answer as though 
it were in foirm a demurrer we cannot go beyond that. 
There must be some point where even an indulgent judge 
must stop in his efforts to overlook infractions of the es- 
tablished course of procedure. 

Now, April 3, 1922, this fcau.se came on to be heard up- 
on defendant's answer, and upon consideration, it is ad- 
,iudf^ed that the demurrer be sustained and the plaintiff's 
statement is not sufficient in law to sustain this action; 
and it is further ordered that unless an amendment there- 
of be offered after notice to defendant's counsel and al- 
lowed by the court within fifteen days aifter service hereof 
upon the parties, that judgment be entered by the Pro- 
thonotary, upon praecipe of the defendant, in favor of the 
defendant and against the plaintiff for costs. 
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BORaEB V. JONES. 
Husband and Wi/e—Sheriff^s Interpleader— Proof Ad of 
May 26, 1887, P, L. 93- 

Under the Act of May 26, 1887, P. L. 95, and the amendments there- 
of, the court of common pleas may not inquire into the merits of the 
respective claims more than to see that they are not colorable, frivolous 
or collusive, but may be the basis of bona fide suits. It they be, the 
interpleader must be grranted, even thougrh upon the merits the court 
should probably arrive at another conclusion. 

Where sroods levied upon as the property of a husband are claim- 
ed 'by a wife, and, on an interpleader rule, the wife testifies that she 
purchased the sroods throusrh money obtained fromi an inheritance and 
throuerh allottments made for her support by the government while 
her husband was in the army, an issue will be awarded, even though 
there are circumstances which throw grave doubt upon the good faith 
of certain transactions. 

In the Court of Common Pleas of Lehigh Connty. 
No. 313 October term, 1921. Charles M. Borger v. Wil- 
liam H. Jones. Sheriff's rule for interpleader. Issue 
awarded. 

Edgar C. Nagle, for Plaintiff. 

J. M. Rapoport, for Mary S. Jones, Claimant. 

Reno, J., April 3, 1922. The case oomes to us upon 
the rule, granted upon petition of the sheriff, requiring 
the claimant, Mary S. Jones, (the wife of the defendant), 
and the parties to the judgment to show cause why an is- 
sue should not be framed. To that rule the claimant and 
the execution plaintiff have filed answers and depositions 
of witnesses have been taken and filed. 

When a wife lelaims property, acquired during cover- 
ture, aigainst her husband's creditors she is required to 
substantiate her claim by proof sufficient to repel all ad- 
verse presumptions and this proof must be clear, full and 
satisfactory. The family relation is such and the prob- 
abilities of ow!nership on the part of the husband so great 
that a plain and satisfactory case should be made out be- 
fore the wife can be permitted to hold property against 
creditors of her husband. Therefore, the courts rigor- 
ously insist that the evidence of her claim must be so 
clear, full, satisfactory and unequiv^'*'^^ as to exclude all 
reasonable suspicion that the property belonged to ^^^ 
husband. Hilton v. Liebig Manufacturing: Co., 59 Su- 
perior Ct. Reports, 460; Taylor v. PauJ, 6 Id., 496; Rhin^- 
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smith's Case, 25 Id., 300; Herges v. Pifer, 224 Pa. 628; 
Earl V. Champion, 65 Id., 191. 

But this rule applies only upon the trial of an issue. 
The test supplied by these authorities is not to be em- 
ployed when the court is determining whether an issue in 
interpleader shall be awarded. At that stage o'f the pro- 
ceeding "the court is not to inquire into the merits of 
the respective claims further than to see that they are 
not merely colorable or frivolous or collusive but may be 
the bases of boim fide suits": Book v. Sharpe, 189 Pa. 44, 
47. If they may be, the interpleader must be granted 
even though the court be of the opinion that the claims 
cannot finally prevail; Book v. Sha^rpe, supra. Only when 
the facts are undisputed or if the inferences deductible 
from the facts are clear may the court pass upon the 
merits of the controversy: Tygards Appeal, 7 Superior 
Court Reports, 388; Commonwealth v. Bums, 14 Id., 257. 
If the facts are disputed the parties are entitled to an 
issue: Gillespie v. A^ew, 22 Id., 557. 

Testing the testimony by these standards we feel 
that we are obliged to award an issue. The claimant tes- 
tifies that she purchased the goods from Edward L. 
Brandmeier for the sum of five hundred dollars. This sujn 
represented, partly, an inheritance from the estate of her 
mother, and, partly, an acciumulation of allotments made 
for her support by the government while her husband was 
in the airmy. This testimony is uncontradicted and the 
doctrine of Gillespie v. Agnew, supra, requires us, we be- 
lieve, to regard this as prima facie evidence entitling the 
claimant to an issue. Certainly that testimony might be 
the basis upon which oould be found a bona fide suit with- 
in the meaning of Book v. Sharpe, supra. It is true that 
she had previously lent this sum to her husband and that 
he later repaid it to her out of his business in order that 
phe might be protected, in the event of a financial disaster 
to him. It is also true that Brandmeier had purchased 
par^ of the goods from the husband by a bill of sale with- 
out taking actual manual possession of the goods. It 
seems likely, also, that the bill of sale from the defendant 
to Brandmeier and that from Brandmeier to the claimant 
were executed on the same day. These circmmstances, of 
course, throw grave doubt upon the good faith of the 
transaction and if not satisfactorily explained may, upon 
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the trial oif the issue, require us to ru^e against the claim. 
But we do not understand that they aje, upon this pre- 
liminarj^ determination, sufficient to overcome the prima 
facie case established by the payment admittedly made 
out of the separate fimds of the wife and, therefore, we 
think that a jury must pass upon the question of title. If 
we were permitted to pass upon the merits of the case 
we should probably arrive at another conclusion but the 
authorities heretofore cited distinctly instru/ct us that 
wo must heed the prima faicie showing even though we 
think the claim cannot finally prevail. Of course, as to 
that we are exi)ressing no opinion at this time. 

Now, April 3, 1922, the rule to show cause why an 
issue should not be framed to determine the ownership of 
the goods is made absolute; an issue is hereby granted 
and framed between the claimant and the plaintiff in the 
(execution, the sole question thereof being the ownership 
of the goods claimed by the claimant; bond to be filed and 
further proceedings to be had in the form and manner 
prescribed by the Act of May 26, 1887 (P. L. 95) and the 
amendments thereof. 



LANDIS V. COOPERSBUBG. 

Equity — Re- hearing. 

In a bill in equity challen^nfir the rifirht of a borousrh to issue and 
sell bonds, authorized by an election, where one of the allesrations is 
that the return required to be filed by law in the Court of Quarter Ses- 
sions was not drawn in accordance with the Act of Assembly, in that 
a certified copy of the ordinance sigrnlfyingr the desire of the borouflrfa 
authorities to increase the indebtedness, and a copy of the advertise- 
ment and election proclamation, were not attached to the return, and 
where leave had been granted to file nunc pro tunc said certified copies. 
a re-hearlngr will be granted, and the case re-opened, so that the borough 
may have an opportunity to prove the record of the Court of Quarter 
Sessions as a part of its defence. 

In the Court of Common Pleas of Lehigh County. 
In equity. No. 1 April term, 1921. Frank B. Landis, et 
al. V. Borough of Coopersburg. Bill in equity. Petition 
for re-hearing. Re-hearing granted and case re-opened. 

C. William Freed and DewaH & Heydt, for Plaintiffs. 
Thomas F. Diefenderfer, for Defendant. 
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Reno, J., April 10, 1922: Application has been made 
for a re-hearing under Section 91 of the Supreme Court 
Equity Rules. That section provides: 

'*Everv^ petition for a re-hearing should contain the 
speJcial matter or cause on which such rehearing is ap- 
plied for, it shall be s^gined by counsel, and the facts there- 
in stated, if not apparent on the record, shall be verified 
by the oath o»f the party, or by some other person. A re- 
hearing may be granted at any time within the discretion 
of the court but where the decree has been executed the 
parties who have acted on the faith of such decree shall 
not be prejudiced by such decree being reversed or 
varied.'* 

Although this case has been pending for sometime, 
having been originally heard before the late Judge Hen- 
ninger and argued upon questions of law shortly after the 
appointment of the writer of this opinion, no decree has 
been entered. Therefore, the court may entertain the 
petition for a re-heariDig without possibility of prejudic- 
ing any of the parties to the suit. 

The petition for the re-hearing is presented on behalf 
of the Borough of Coopersbu,rg. The bill in equity chal- 
lenges the ri|g!ht of the said Borough to issue and sell the 
bonds authorized by an election held on November 4, 
1919. One of the allegations of the bill is that the return 
required to be filed by law in the Court of Quarter Ses- 
sions was not drawn in accordance with the Act of As- 
sembly in that a certified copy of the ordinance signify- 
ing the desire of the borough authorities to increase the 
indebtedness and a copy of the advertisement and elec- 
tion proclamation were not attached to the return. It ap- 
pears that at the trial of the cause before Judge Hen- 
ninger the return filed in the Court of Quarter Sessions 
nas offered in evidence and that the ordinance, adver- 
tisement and proclamation were not thereto attached. 
Aftpr tl)e trial had boen concluded a petition was present- 
ed to Judge Fenninger containing copies of the ordinance, 
advertisement and proclamation but after the death of 
Judjre Henn^n^er the petition so presented could not be 
found amongst his papers. On Februarj'^ 20, 1922, a peti- 
tion was presented to the Court of Quarter Sessions pray- 
ing for leave to file nunc pro tunc a certified copy of the 
ordinance and duly verified copies of the advertisement 
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and prcK'Jamation and on March 6, 1922, leave was grant- 
vd to file the same. The borough now desires that the 
eciuity case be re-opened so that it may have opportunity 
to prove the record of the Court of Quarter Sessions as a 
part of its defense in the equity case. 

We think that the Borough of Coopersburg should 
liave the opportunity of proving the corrected record. We 
cannot and do not express any opinion as to the validity 
of th'.' proceedings whereby the record was corrected as 
afoiesaid. It may well be, as contended by counsel for 
plaintiff, that the provisions of the act are mandatory and 
that unless the ordinance, advertisement and proclama- 
tion are atta*ehed to the return the election is invalid. 
That question, however, can be determined with the other 
f|uestions involved in the controversy when the court 
finally decides the issue. Undoubtedly, in view of the 
powers vested in us, we would not be justified in refusing 
to open the case and allow defendant the opportunity 
which it prays for. In cases involving the affairs of 
municipalities courts should atford the authorities every 
reasonable opportunity to show their right to serve what 
apparently is the overwhelming sentiment of the com- 
munity. 

Now, April 10, 1922, the prayer of the petition is 
granted ; the case is re-opened and is set down for re-hear- 
ing on Monday, April 17, 1922 at 9 o'clock A. M., notice 
he^reof to be given forthwith by the Prothonotary to all 
of the parties in interest or their counsel. 



CAPECE V. BUSHINSKI. 
Practice, C. P, — Trespass — Verdict — Reformation or Amend- 
ment. 

Where a Jury, in an action of trespass, returned a sealed verdict. 
In favor of plaintiff, without grlving^ any sum, the court refused to re- 
form or amend the verdict Into a specific sum. In favor of the plaintiff 
and a«ralnst the defendant, on the alleg^atlon that there was no dispute 
as to the amount of the damages, there belnsr at most a mere sdntUIa 
of evidence on that subject. 

In the Court of Common Pleas of Lehigh County. 
No. 74 Ocitober Term, 192 \ M. R. Capece v. John Bush- 
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inski. Trespass. Rule to Amend Verdict. Rule Dis- 
charged. 

R. S. Taylor and H. V. Fisher, for Plaintiff. 

Dallas Dillinger, Jr., for Defendant. 

! 

Reno, J., May 1, 1922. This action of trespass was 
for the recovery of damages caused by the collision of 
automobiles of plaintiff and defendant. The "case was 
submitted to the jurj^ which, after deliberation for an 
hour or more, returned that it found, *'the plaintiff guilty 
af contributory negligience." This verdict we declined to 
accept and required the jury to retire and find a veirdict 
either for plaintiff or defendant. AVe also instructed the 
juiy again that if the verdict was for plaintiff the dam- 
ages sustained by him must be assessed and returned as 
part of the verdict. The jury again retired and its de- 
liberations, extending over the houir for adjournment, it 
scaled a verdict, separated and returned the verdict upon 
the opening of court the following morning. This ver- 
dict was as follows: '*We • • • find the defendant, 
John Bushinski guilty of negligence.** When the ver- 
dict was rendered neither icounsel for plaintiff or defend- 
vvt ^vere in court and the jury having separated after ar- 
riving at that verdict we deemed it unwise to send the 
jury back for further deliberation and, accordingly, ac- 
cepted and entered the verdict. 

We are now asked to amend the verdict so that it may 
read: ''Verdict for plaintiff and against defendant in 
the sum of $139.33." It is claimed that we have the au- 
thojrity thus to amend verdicts and that we should exer- 
c^'se that authority in this case in view of the fact that 
there was no dispute as to the amount of the damage and 
that the only issue tried by the co^rt was the right of 
plaintiff to recover at all. 

It is undoubtedly true that courts may in the exer- 
cise of their discretionary powers: Kendig's Appeal, 82 
Pa. 68; amend verdicts in such cases where the courts 
have any elements from which they can fairly expound 
the verdict and thus car,ry out its substantial finding: 
Keen v. Hopkins, 48 Pa. 446: or where the effect of the 
amendment is to change the record of the verdict to eori-. 
form with the verdict actually rendered in open court: 
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Colm V. Sclicuer, 115 Pa. 178; Iven's Appeal, 33 Pa. 237: 
or where it is necessary in order that it may accord with 
the requirements of law: By^me v. Grossman, 65 Pa. 310: 
or where the amount is inserted by the jury itself under 
tlie direction of the court after an incomplete sealed ver- 
dict has been rendered: Smith v. Meldren, 107 Pa. 348. 
But an examination of these cases and of others of similar 
import shows that whenever a court has exercised the 
power to amend verdicts it has been able to determine in 
some mann( r what the jury did or intend to do or, failing 
in that, was able to determine what the jury would have 
done. In no instance has a court substituted its judg- 
ment for that of the jury by passing upon a question of 
fact submitted to the jury and concerning which the ver- 
dict or surrounding circumstances throw no light upon 
tlie attitu.(!e or the state of mind of the jury. Thus, in the 
instant case, it may well be that the jury, notwithstacd- 
\r[f_r ou.r instructions, intended to gnd generally against 
(lie ^'eiVndant without awarding damages to the plaintiff 
Th'^t is, it may have reached the K^onclusion from the 
ovi(]'Ti(^o fii;:t tl^e defondant operated his automob'le 
ne;rii<rently but tliat the plaintiff suffered no damage by 
roa on or ^'u^'ll neirlifgenco. Or it may have concluded that 
1b> defendant v:as jruilty of negligence, but may have 
p-n'oii no credence to the testimony offered by plaint'ff 
V. ith respect to the damages suffered by him. And if that 
vas its conclusion then tlie verdict accords with the con- 
rhision and, manifestly, there is no need for amendment. 
There is nothinT in the verd'ct as rendered from which 
tlie court can by any process of reasoninio: determino 
whether the jury i]^1en<^ed to award damages to plaintiff 
and, if so, how much daraafre i^ intended to award. Con- 
soqu.ently, if w^e undertook to amend the verdict we 
should substitute our judgment for that of the jury. The 
power to amend is merely a power to make the record ac- 
cord with the facts. It is a power to cause the verdict 
to speak the truth. It is not a power whereby the judge 
may undo what the jury has done. It is clea^r, therefore, 
that having no information concerning what the jury in- 
tended to do we cannot amend its verdict to conform with 
an unknown intention. Even if we were disposed to sub- 
stitute our judgment for that of the jury we shoujd ex- 
perience extreme difficulty in arriving at a conclusion. 
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The testimony of plaintiff and his witnesses with respect 
to the damages was so meager, uncertain and speculative 
that it would afford little or no basis upon which we oould 
predicate a satisfactory finding. Indeed, we a^re not sur- 
prised that the jury did not return a verdict fixing dam- 
ciges. It is true that defendant offered no testimony in 
contradiction to that of plaintiff in respec,t to the dam- 
ages but it does not follow that there was no dispute re- 
specting the damages. Defendant cross-examined wit- 
nesses on damages and in his arg,ument to the court and 
jury contended that there was no basis upon which dam- 
ages could be allowed in the sum for which they were 
claimed. For all that we know the ju<ry may have accept- 
ed this view of the matter and declined to award dam- 
ages upon such an unsatisfa'ctory presentation of that 
question. At all events, we are in no better position than 
was the jury and we must decline to fix damages upon 
\\ liat \ r.s at most a mere scintilla of evidence concerning 
them. Naturally, this leaves plaintiff in an awkward 
-.0 ition, lut it is a position of his own making. Had he 
moved for a new trial within the time limited by our rules 
of couT't we should undoubtedly have given him the op- 
I ortunity of securing a better verdict. 

Now, May 1, 1922, .rule on defendant to show cause 
v> hv the verdict should not be amended is discharged. 



RICHARDS' ESTATE. 

Decedents' Estate — Claim for Nursing, 

Claimant asked for compensation at $5 per week for attendance upon 
decedent for more than three years prior to his death. The evidence 
showed that she was not a relative; that the services were rendered at 
decedent's personal solicitation; that he was totally blind; that the ser- 
vices were of a peculiarly trying and disag-reeable nature because of 
his unclean habits and violent temper; that he paid her $5 a week for 
his board, which was less than its value; and that he had made declara- 
tions fairly indicating an expectation to pay claimant for her services 
to hlms. Claim allowed. 

In the Orphans' Court of Berks County. Claim for 
nursing and attendance. 

Adam B. Rieser for Mary linger. Claimant. 
John B. Stevens, for Accountant. 
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Opinion by Schaeffer, J., January 21, 1922. — The de- 
cedent died on the 10th day of April, 1921, intestate, un- 
mar,ried and without issue, survived by no known rela- 
tives. 

Against the balance, one Mary linger has presented a 
claim of $875.00 for attendan<ce upon decedent from Octo- 
ber 27, 1917, to April 1, 1921, a period of three years and 
five months, at $5.00 per week. 

The record shows that the services for which claim is 
now made were rendered by claimant at decedent's per- 
sonal solicitation. In October, 1917, living somewhere in 
Long Island and stricken with total blindness, he sent for 
the foraier and prevailed upon her to take him into her 
home in Reading. There he paid her $5.00 per week 
board, but in addition to boarding him, she was obliged, 
by reason of his helplessness, to attend him much as one 
woujd a child. 

That her services to him, extending over a long 
period of time, were of a peculiarly trying and disagjree- 
able nature, the evidence leaves in no doubt. Not only 
was he blind and, therefore, entirely dependent upon her 
to minister to his simplest wants, but, witnesses testified, 
he was of unclean habits and of erratic and violent temp- 
er. Thus, while her service was to dress and feed him, 
pilot him about, and constantly to wash and clean as a 
result of his uncleanliness, she had also to bear the un- 
pleasantness of his eccentricities and fits of temper. Either 
one was bad enough without the other; and one need hard- 
ly say that combined they involved an undertaking not 
usually performed for a stranigjcr without expectation of 
reward. 

However, where as in this case it appears that one 
has received from decedent $5.00 a week for board, a sub- 
sequent demand for payment of extra services rendered 
to him, as pointed out at the audit, should be supported 
by evidence of a special icon tract with him for payment 
of such extra services. This is not to say that claimant 
has failed to meet this obvious legal requirement of her 
claim. On the contrary, we think she has fairly met it. 
For aside from testimony to the effect that for the ser- 
vices she rendered to decedent $5.00 a week was grossly 
inadequate, it is common knowledge that during the 
period in question board alone conunanded a much higher 
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figure. This in itself would indicate the existence of some 
arrangement other than for board between these people; 
and this view is substantiated by the testimony of Mrs. 
Miller. On one oicscasion during a visit to claimant's 
house, the witness was told by decedent that *'Mairy has 
been good to me and she shall have what belongs to me, 
all my belongings." When asked why he made no will to 
that effect, he replied, '*! need no will, that's will 
enough." These declarations of decedent, in the circum- 
stanches, are very significant. They strongly support the 
belief that, in addition to his board, he expected to pay 
claimant for her unusual services to him, and, we think, 
bring the claim within that class of cases where the proof, 
falling short of the requirements of a contract to be- 
queath a legaicy in consideration of services rendeired in 
the lifetime of testator, nevertheless entitles claimant to 
recover just compensation for services inadequately paid 
for: Ardisson's Estate, 28 Dist. R. 999. 

To sum up, we have here the case of a decedent, no 
blood relative of claimant, blind, helpless, of unclean 
habits and fitful temper, who was boarded for $5.00 a 
week by claimant and rendered such additional services 
by her as all experience shows aire not performed by one 
for another without expectation of reward; declarations 
of decedent himself tend to show that he held out promises 
of extra compensation to claimant; and while we think 
her proof falls short of establishing a contract on his part 
to compensate her with a legacy of his estate, we are con- 
vinced that decedent intended, and common justice de- 
mands, that she be adequately paid for her services. 
Therefore, since the testimony is oveirwhelmingly to the 
effect that her claim is very moderate for the services 
rendered by her, it is allowed, and $875.00 will be dis- 
tributed to her in full payment. 

With respect to the distribution of the balamce, it 
appears, as we have already stated, that decedent is sur- 
vived by no known next of kin. As to this balance, there- 
fore, the estate would seem to be escheatable. So far as 
we know, no proceeding) has been instituted for the 
escheat of this balance; and at the audit a suggestion was 
made that it might be a proper subject for proceeding by 
the Commonwealth under the provisions of the Act of 
May 16, 1019. We think this a good suggestion, and it 
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may be brought to the attention of the Auditor General. 
In the meantime, we wiU tnm the balance back to the ac- 
countant, with instructions to hold it pending action by 
the Auditor General of Pennsylvania. 



HARRY A. PRESTON v. GEORGE PILCH. 
AiiiomobiU Laws — Collision al IntersecHon of Streets — Con- 
tributory Ntgligeiue — Act of June 30^ 19^9^ P- ^- ^7^- 

1. Where the paths of two approaching: vehicles cross at Inter- 
section oC public streets or higrhways, the driver on the left must ^ve 
way, unless so far In advance of the other as to afford reasonable time 
to clear the crossing: and thus in all probability avoid a collision. 

2. Under Section 25 of the Act of June SO. 1919, P. L. 678, which 
provides that "at the intersection of public highways, the operator of 
a motor vehicle . . . shall pass to the rifi:ht of such intersection be- 
fore turning" to the left," a failure to pass beyond the center line of the 
intersection highway before making' a turn to the left is negligence on 
the part of such operator. 

Motion for judgment n. o. v. C. P. of Washington 
County, Pa,, No. 114 August Term, 1921. 

Hughes & Hughes, for Plaintiff* 
Harry F. Moore, for Defendant. 

Cunnnins, J., April 10, 1922. The plaintiff, on the 
18th day of July, 1920, while driving his automobile east- 
ward ly on Main street in the Borough of Bentleyville, 
turned to the left to drive out the Pittsburgh road, an in- 
tersecting street leading into Main street; and just as he 
was beginning to make the turn from Main street into 
the Pittsburgh road, his automobile collided with the 
motorcycle of the defendant being driven by defendant on 
Main street coming westwardly and keeping oiose to his 
own right hand side of the streei. Upon trial the jury ren- 
dered a verdict in favor of the plaintiff and against th*^ 
defendant in the sum of $55.67. The case now comes be- 
fore the court upon motion for judgment n. o. v. The 
evidence upon trial clearly established negligence on tlie 
part of the defendant, and the only substantial question 
remaining for tho court to dispose of is whether the plain- 
tiff was himself, at the time of the collision, guilty of con 
tributory negl^gience. 
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Where two vehieles approaeh each other at an in- 
tersection of streets wheire their paths must necessarily 
cross, the vehicle first at the crossing had^ at common law, 
the right of way: McClung v. Pennsyivania Taximeter 
Cab Company, 252 Pa. 478; Simon v. Lit Bros., Inc., 264 
Pa. 121. This rule of the road resulted in^many collisions 
and was changed by statutory enactment. Section 25 of 
the act of Jupe 30, 1919, P. L. 678, provided that, **when 
two vehicles approach the interBe^tion of two public 
lurlnvays at the same time, the vehicle approaching from 
the right shall have the right of way.'* This section means 
simply that, *' where the paths of two approaching 
vehicles cross at intersections of the publiio streets, the 
driver on the left must give way, unless so far in advance 
al the other as to afford reasonable time to clear the cross- 
ing and thus, in all probability, avoid a collision": Weber 
V. Greenebaum, 270 Pa. (385) 382. Acc^ording to the un- 
contro verted testimony of the plaintiff, his automobile 
( ollided with defendant's motorcycle just as he was start- 
ing to tuTTi onto the Pittsburgh road, and in such a way 
that it was virtually a head-on collision. They arrived at 
the point of intersection of these two roads at substantial- 
ly the same time. Moreover, Section 25 of said act of 1919 
also provided that, **at the intersection of public high- 
ways, the operator of a motor vehicle . . . shall pass 
to the right of such intersection before turning to the 
left.'' The plaintiff, however, aooording to the testimony 
of his own witnesses, before he had reached the intersec- 
tion of the center lines of these two inteirsecting streets, 
turned to the left, so that he was, at the time of the col- 
lision, close to the left cu,rb line of the Pittsburgh road. 
Had plaintiff continued on Main street, until he had pass- 
ed the intersection of the center lines of these two streets 
before turning to the left, which the defendant had a 
ri^ht to assume that he would do (Bell v. Jacobs, 261 Pa 
205; Brown v. Lynn, 31 Pa. 510; Reeves v. The D. L. & 
W. R. R. Co., 30 Pa. 454), it is clear that defendant would 
have first reached the point where their paths of travel, 
under the statutory law of the road, would have crossed 
ea/ch other. Hence, the defendant, driving his motorcycle 
on the right, had tlie ^ 'r ' ' of way, and plaintiff approach- 
ing from the left, in attempting to cross in front of defend- 
ant's motorcycle, was guilty of contributory negligence. 



Digitized by 



Google 



416 HAKBY A. PRESTON v. GEORGE PILCH. 

and therefore not entitled to recover. 

DECREE - 
And now, April 10, 1922, the above stated case came 
on to be heard upon motion for judgment n. o. v., and was 
argued; whereupon, upon consideration thereof and for 
the reasons set forth in the foregoing opinion, it is order- 
ed, adjudged and decreed that judgment be entered 
against the plaintiff and in favor of the defendant, not- 
withstanding the verdict. 
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ACTS OP ASSEMBLY CONSTRUED. 

Constitution of the United States, Nineteenth Amendment — 

Woman Suffrage, 65. 
1772, March 21, 1 Sm. L. 864, Justice of the Peace, 886. 
1815, March 18, Sm. L. 288, Divorce -Adultery. 149. 
1848, April 11, P. L. 536, Husband and Wife, 254. 
1853, April 18, Sec. 9, P.* L. 507. Trusts and Perpetuities, 157. 

1859, April 6, P. L*. 887, Service of Process, 247. 

1860, March 81. Sec. 66, P. L». 400, Penal Law, 287. 

1866, April 11, P. L. 606, Return Days-Third Judicial District. 196. 

1871. June 19, P. L. 1360, Equity JurisdicUon, 1360. 

1874, April 22, Sec. 22, P. L. 108, Foreiern Corporations, 147. 

1879, June 4, Sec. 1, P. L. 841, Auditor's Compensation, 859. 

1887, May 23, Par. 5 (e) P. L. 158, Lunacy, 867. 

1887, May 26, P. L. 95, Sheriffs Interpleader, 404. 

1887, June 8, P. L. 882, Married Person's Act, 254. 

1887. May 25, P. L. 271, Procedure Act, 254. 

1893, June 8, P. L. 344, Husband and Wife, 142 and 254. 

1895, June 25, Par. L, P. L. 308, Divorce, 867. 

1901, May 16, P. L. 194-204, Negrotlable Instruments, 347. 

1901, June 4, P. L. 404, Insolvent Act, 73. 

1903, March 26, P. L. 61, Affidavit on Appeal, 205. 

1905, April 18, P. L. 211, Divorce Procedure, 367. 

1905, April 22, P. L. 293, Subpoena in Divorce. 196. 

1907, May 28, P. L. 262, Borough Officers, 287. 

1907, May 29, P. L. 306, Justice of the Peace, 205. 

1911, May 18, Sections 1414-1423, School Code, 338. 

1911, June 3, Sec. 6, P. L. 658, Inmiunity, 131. 

1913. July 26, P. L. 1374, Jurisdiction of Public Service Com- 
mission, 43. 

1915, May 14, P. L. 483, Practice Act, 7, 92, 139, 328, 847, 881, 883, 
and 401. 

1915, May 19, P. L. 643, 566, Sales Act, 19. 

1915, June 2, Sec. 315, P. L. 736, Workmen's Compensation Act, 
71, 320 and 389. 

1915, June 26, Article 3. Sees. 306-a and 306-c., P. L. 736, Work- 
men's GompenBatlon Act, 811. 

1917, May 24, P. L. 268, Fornication and Bastardy, 73. 

1917, June 7, Sec. 63, P. L. 447, Fiduciaries Act, 358. 

1917, July 14, Sec. 699, P. L. 840, Township Code. 107. 

1919, May 20, P. L. 262, Bulk Sales Act, 265. 

1919, May 8, P. L. 137, Defective Ordinances, 287. 

1919, June 26, Sec. 104, P. L. 642, Workmen's Compensation Act 
Amendment, 69 and 315. 

1919, June 30, Sees. 19 and 25, P. L. 678, Motor Vehicles, 136 and 
414. 

1921, May 5, Sec. 1, P. L. 407, Liquor License Act, 373. 

AFFIDAVIT OF DEFENSE. 

1. Affidavit of defense must be specific and must answer alle- 
gation of fact in plaintiff's statement, 7. 

2. An affidavit of defense settingr up a new contract which is 
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vacue and alleges no consftteffaitlDH ia InBufTlcient to prevent Judg- 
ment, 61. 

3. When an affidavit of defense will be held insufficient, where 
plaintiff sued to recover price of tires which defendant avwred 
"were not of the kind and quality contracted for," but which did not 
offer to return, 301. 

4. An affidavit of defense must be distinct, precise and exact. 
891. 

5. When an affidavit of defense in the natttre of a demurer will 
be treated as a motion to strike off the statement, and statement 
stricken off, with leave to file new statement, 881. 

AGENCY, asm CONTRACTa 

1. If a debtor pay an agent money due on a written security, it 
is his duty to see that the agent has possession of tbe said security 
and pajrment to the agent will not disc^iarge the debtor if the se- 
curity is not in ageafs possession, 284. 

2. The declarations otf an agent are net admissible as proof of 
his agency, 894. 

AUDITORS. SEB FEES. 

BIIJLrS AND NOTES. SEE NEGOTIABLE INSTRUMENTS, 

CERTIORARI. SESl PRACTICE. 

1. While a strict formality Is not insisted upon every presump- 
tion consistent with the record, with the regularity of the proceed- 
ing, is to be made, 1. 

2. No certiorari lies to the Court of Common Pleas in a summary 
conviction, where there is a voluntary payment of fine and costs 
under protest, 198. 

8. Common Pleas Court has jurisdiction by certiorari of a Judg- 
ment by a Justice of the Peace for violation of the School Code, 
notwithstanding an appeal from the sentence Is provided for, 388. 

CONTRACTS. 

1. Where the liability at stake arises from the contract relation- 
ship of shipper and carrier and unless so provided by the terms of 
the contract It has nothing to do with the question of ownership, 8. 

2. A shipper is liable for freight charges, although goods may 
have been owned by another for whom he was acting as agent, if 
no notice of the agency had been given to the carrier until after 
the service had been completed, 8. 

3. When a defendant finds goods defective and seasonable notice 
of their action is given to plaintiff it has the right to rescind con- 
tract under the Sales Act, 19. 

4. Whether a contract is severable is for the Jury to determine 
and when the affidavit of defense raises such questions the case 
must go to the Jury, 19. 

5. Where plaintiff agreed to furnish reports of certain hearings, 
and the same were furnished within about thirty days, it was held 
that this was a sufficient compHance of the contract to furnish said 
reporis promptly, 139. 

6. Where one contracts to purchase a drug store, final settlement 
to be made at a definite date, and purcboeer la a salt to recover 
money paid on account, admits that the conditions of the contract 
were not performed by either party, he cannot recover money so 
paid. 153. 



Digitized by 



Google 



INDEX. 419 

7. Where an Mgemt refused to return an order that had been re- 
v«dced but forwarded it to hie principal, is a matter for which he 
who has propMiy exercised his rigrht of revocation cannot be held 
responsible, 188. 

8. Where a plaintiff submits his oase against a fa^er of a minor 
on an express contract to furnish medical aid, plaintiff cannot com- 
plain because he miffht have submitted the case on an implied con- 
tract, 15X. 

9. Plaintiff who farmed tobacco on halves for the defendant, be- 
ittK prevented by the latter from sellinsr or obtaining: his half of the 
crop, may recover the value thereof in asstunpsit where the defend - 
aAt admits that he no longer has it, 214. 

1^. It is uidawful for any manager or agent of a municipality 
under the Act of March 81, 1860 to be Interested in a municipal con- 
traot»887. 

11. Borough officers and employees are prohibited under the Act 
of May 28, 1907, trata being Interested in any contract fdr the sale or 
furnishing of supplies to a borough, 287. 

12. Where one contracted on a Sunday to pay for iiepairs to a 
pump damaged by him and reiterates said contract on following 
days, he becomes liable to plaintiff on said contract, 881. 

CORPORATIONS. 

1. Where certificate of incorporation is in proper form, and the 
purposes named therein lawful and not injurious to the community, 
application for incorporation will be approved, 93. 

2. Foreign corporation may sell its goods through its agents In 
this state without filing a certificate with the Secretary of the Com- 
monwealth, and may maintain an action for the value of the goods 
sold, 147. 

3. On an appeal from a Justice, without any pleadings but the 
transcript, the plaintiff must prove its incorporation, 170. 

4. A corporation stockholder's interest in its stock is personal 
and follows him and Is controlled by the law of his domicile, 247. 

COSTS. 

1. Where a court rule provides that the costs must be paid where 
a suit has been discontinued or non -suited before a second suit can 
be entertained, it was held that this rule did not apply where first 
suit was an attachment in execution and the second a foreign at- 
tachment, 341. 

COURT RULES. SEE COSTS. 
CRIMES AND CRIMINAL. PROCEDURE. 

1. Defendant failing to comply with the sentence of the Court in 
a case of fcmiication and bastardy, will not be discharged from im- 
prisonment after being confined for three months. 78. 

2. Jury may convict upon the uncorroborated evidence of an ac- 
complice notwithstanding the admonition and advice of the court, 
131. 

8. When a defendant, charged with arson, is not entitled to im- 
munity under the provisions of the Act of June 3, 1911, 131. 

4. When a new trial will be refused where a defendant has been 
found guilty of involuntary manslaughter in running down and 
killing a child while operating an automobile, 136. 

DECEDENTS' ESTATES, 

1. Where property is deeded to O. in trust to pay the income to 
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F. during ber life, with power to sell, and at the death of F. the 
property If unsold was to descend to children of F. and their heirs 
and one of the children died, leaving Issue, It was held that the 
property remaining, unsold at the death of F.. vested In her children, 
and that the Interest of the deceased child passed to his Issue and 
were entitled to partition, 49. 

2. A husband dying Intestate, without Issue, the share of the 
widow vests In her absolutely as an Inheritance and on her death 
passes to her next of kin who are entitled to have $5000 In value of 
the husbajid's estate appraised and set apart for them, although no 
claim was made therefor by widow In her lifetime, 57. 

3. Reasonable compensation for labor performed and responsi- 
bility assumed by an administrator Is the rule to be applied In de- 
termining the same. What is allowed as compensation on un- 
converted securities and on such as are specifically bequeathed, 242. 

4. When executors will not be surcharged for selling real estate at 
a lower price at private sale than had been offered for the same at 
a public sale, 358. 

5. Executors are not required to Invest all the proceeds In their 
hands, they are allowed to retain a reasonable amount for expenses 
and costs, 368. 

6. When compensation will be allowed by the court for attend- 
ing decedent prior to his death, claimant not being related to de- 
cedent, 411. 

DIVORCE. 

1. A divorce on the ground of desertion will be refused where 
respondent requested a renewal of marital relationship, the llbellant 
refusing to provide a proper home for her, 10. 

2. When a divorce on the ground of barbarous treatment and in- 
dignities is refused for want of sufficient proof, 14. 

3. Where llbellant is guilty of adultery, and connives at the 
adultery of his wife, the respondent, he cannot maintain an action 
for divorce, 149. 

4. A marriage will be annulled where the respondent was mar- 
ried prior to her marriage with petitioner, where the testimony 
shows petitioner to have been an innocent party, even though he 
was not very diligent, in finding out the position and character of 
respondent, 194. 

5. When a subpoena in divorce, granted September 10, 1919 was 
properly made returnable on the first Monday of December, 1919, 196. 

6. What facts are held sufficient to prove adultery in an action 
for divorce, 201. 

7. Rule as to reasonable cause that will Justify a wife's abandon- 
ment of her husband, and the elements required to establish willful 
and malicious desertion, 202. 

8. Substitution of "or" for "and" in the affidavit to the libel that 
the facts are true to the best of his knowledge and belief. Is im- 
material, 202. 

9. Where there is no personal service of the subpoena or notice 
of taking of testimony, the testimony of the llbellant should be 
corroborated, 322. 

10. The court will refuse to refer back the proceedings to the 
Master for the taking of additional testimony, when no legal ex- 
cuse is offered for failure to make out a case in the first instance, 336. 

11. In an action brought by the husband on the ground of cruel 
and barbarous treatment and indignities, in which the wife appears 
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and defends, he is not incompetent to testify by reason '6r iier Hdj^-fT 
less lunacy and by decree of the court she had been declared to be 
unable to take care of her property, 367. 

12. Declarations of adultery with respondent, made to libellant 
in the presence of a witness, by an alleged paramour of respondent, 
are insufficient in themselves to justify a decree In divorce. 877. 

EJECTMENT. SEE REAL PROPERTY. 

If no fatal irregrularitles appear on the record an amicable Judg- 
ment in ejectment will not be stricken off, 8. 

EQUITY. 

1. When plaintiff claims title to one-half of rieal estate, and the 
evidence shows that the defendant purchased said real estate with 
her own funds and with property presented to her by plaintiff, and 
that plaintiff was present when the title was placed in her own 
name, equity will not intervene in favor of plaintiff, 75. 

2. When corporate rights and privileges are Infringed upon, 
equity has Jurisdiction under the Act of 1871, 120. 

3. A bill in equity to restrain a defendant from erecting a coal 
dump, will be dismissed where all the parties in interest were not 
made parties to the bill, and where an amendment to the bill, ex- 
ceeding one hundred words, was not printed up to the time of the 
hearing, 180. 

4. In a suit in equity a principal defendant within the meaning 
of the Act of April 6, 1859, authorizing extra-territorial service, is 
one who has such interest in the case that his presence is resqulsite 
to its adJudication,247. 

5. In a claim for damages for breach of written contract, modi- 
fled by parol evidence, an allegation of fraud and a request for an 
accounting, will not give Jurisdiction in equity, as there is adequate 
remedy at law, 269. 

6. In a bill in equity resisting the right of a borough to sell bonds 
because of irregularities in the legal proceedings, and where leave 
was granted nunc pro tunc to remedy said irregularities, a rehear- 
ing will be granted and the case reopened, 406. 

EVIDENCE. 

1. In a negligence case the evidence must be read In a light most 
favorable to the plaintiff, in determining the propriety, of a Judgment 
n. o. v., 882. 

2. In an action against a common carrier the testimony must 
show the market value of the skins at the time of the delivery to 
the carrier, or a new trial will be granted, 835. 

8. In an action of replevin the court will refuse to admit testi- 
mony in variance with the pleadings in the case, 837. 
EXECUTORS AND ADMINISTRATORS. SEE DECEDENT'S 

ESTATES. 
FEES. 

The Act of June 4, 1879, fixing the fees of Auditors has been re- 
pealed by the Fiduciaries Act, and the court will allow moderate and 
reasonable compensation, 358. 
FORNICATION AND BASTARDY. SEE CRIMINAL PROCEDURE. 
GUARDIAN AND WARD. 

1. A guardian cannot profit by the services of his ward, and the 
ward may recover from him for compensation paid him for services 
rendered to strangers by the ward, 55. 
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CX>RPU8. 

1. Where both ffeith«r and mother are fit persons to have the cue- 
to<ly of a child, the mother will be given the cnstody of the child, 9$. 

2. Under what drcnmstances and conditions In a habeas corpus 
proceedlnff, the custody of a four year old boy will be awarded to 
the maternal grandmother Instead of the father. 

HUSBAND AND WIPE. 

1. A wife's liability on a Judjrment note sl^rned by both husband 
and wife Is determined not alone by the form of the obligation but 
also by Its real purpose, and will be declared void If Its purpose is 
to evade the restrictions of the law, 142. 

2. When a husband Is held liable for slanderous words uttered 
by his wife in an action for slander a«:ainst both as Joint tort 
feasors, 251. 

8. A husband Is not liable for an Independent tort committed by 
his wife, 264. 

INJUNCTION. 

1. When an injunction will be Issued restraining the operatton ot 
cement and maflrnesite mills which discharge smoke, ashes and dust 
from their plants, 26. 

2. The court will not by injunction set aside the deci8i<m of 
County Commissioners to temporarily close an inter-county brid^re 
in order to make necessary repairs, 4S. 

3. Where a water compajiy supplies water to a certain main vil- 
lagre and a vlllagre more than four miles from the main village, and 
a municipality has annexed territory into which certain of these 
water mains were laid, and said municipality has extended its water 
mains Into said territory, a preliminary injunction against the 
municipality should be dissolved, the complainant not showlntr that 
the territory annexed to the said municipality into which its water 
mains were extended was adjoining to the said main village, S89. 

INTERPLEADER. 

.1. Courts may Inquire into the merits of respective claims in 
granting an interpleader In so far as to discover that they are not 
frivolous or collusive, but may be the basis of bona-flde suits, 404. 

JUDGMENT. 

1. Judgment will not be opened where the allegations of fact set 
forth by the plaintiff In the answer to, the rule to open Judgment, are 
not denied, 89. 

2. When a Judfirment signed by husband and wife will be opened 
as to her, although the proceeds of said note were first credited to 
wife's account and by her checked over to the husband, 142. 

3. A Judgment entered upon the exemplified record of a sister 
state will be stricken from the record and an attachment execution 
issued thereon will be quashed, 321. 

4. Where certain Judfirments were entered against a man against 
whom proceedings had been started for selling or mortgaging: his 
real estate to provide funds for his wife whom he had deserted, a bill 
in equity filed by the wife to strike off said Judgments will be dis- 
missed, 324. 

5. When a motion for Judgment by default for want of an af- 
fidavit of defense is refused as premature, 328. 

6. When the facts in a case require a submission of a case to the 
.^ury and a rule for Judgment n. o. v. is discharged, 382. 
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7. A Judjnnent enterecl by default will be opened wh«pe ofy^li- 
oattoQ ia promptly made and a reaaonatile explanation of tlie default 
offered, and a defence shown upon the merits. 844. 

8. Defendants in a Joint Judgment are not concluded by it, so 
that they cannot thereafter. In a suit for contribution show that 
Judgment was rendered upon a liability as to which there is no 
right of contribution, 347. 

9. On a petition to strike ofT a Judgment, alleging that the Judg- 
ment was discharged by bankruptcy proceedings, where it appears 
that the Judgment is regular on its face, rule to strike off the same 
will be discharged, 378. 

JUSTICE OF THE PELA.CB. 

1. Has Jurisdiction of an action for damage suffered in an auto- 
mobile collision where the act done was itself the cause of the im- 
mediate injury to the plaintiff's property, 1. 

2. A Justice of the Peace has Jurisdiction in an action of tres- 
pass for damages, where the same are entirely direct and not con- 
sequential, 104. 

3. Justice of the Peace has Jurisdiction in an action brought un- 
der Sec. 699, of the Township code, for stopping up or injuring any 
ditch maintained by township supervisors, but record must show 
that the action was brought for a penalty, or Judgment will be re- 
versed on certiorari, 107. 

4. An appeal will be stricken from the record where no affidavit 
appears that it was taken for delay, and where the bail taken is 
informal with no surety or amount, and no statement whether it is 
for costs only, or debt, interest and costs, 20S. 

5. An appeal nunc pro tunc will not be allowed where the failure 
to take an appeal is due to party's negligence and lack of diligence, 
210. 

6. A notice to a Justice of the Peace, prior to issuing a writ 
against him, as required by the Act of March 21, 1772, signed by an 
attorney, but not containing the place of his abode, is defective, and 
when plaintiffs statement shows such a defective notice, leave is 
granted to amend the same, and on default. Judgment to be entered 
against plaintiff, 387. 

LANDLORD AND TENANT. 

1. If oral terms of re-leasing were agreed upon after expiration 
of written lease, which provides for a renewal thereof on a lawful 
continuance, a Judgment will be opened, after defendant has shown 
a clear case of reasonable doubt, 3. 

2. When notice is given to a tenant by landlord to vacate prem- 
ises at the expiration of his term, and a mistake is made as to the 
date of the expiration of the term, and the tenant is not misled by 
the error, rule to open Judgment and permit the defendant to be let 
into a defence is discharged, 40. 

3. A lease signed by a tenant who takes possession of premises, 
and accepted by the landlord but not executed by him, binds the 
tenant, 40. 

LIQUORS. SEE WOMBR LIQUOR LICENSE ACT. 

MASTER AND SERVANT. 

1. When it is proper to Join as defendants, in an action for dam- 
ages for a tortious act, the servant who committed the tort and the 
Master who is responsible on the doctrine of respondeat superior, 
254. 
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MORTGMlQSS. 

1. Th« aMiffnee of a mortgage, without taklnf a declaration of 
no 06t-off» or making InqulrleB as to conditions of pasrment, takes 
the mortgage subject to any equities between the original parties, 
S18. 

S. Where the mortgagor Is not requested nor makes any ack- 
nowledgment of a declaration of no set-off to either of the assignees 
of a judgment bond and mortgage, and he had no actual knowledgie 
of the assignment of the bond and mortgage, until the second as- 
signment, the court will open the Judgment entered on the bond ac- 
companying the mortgage, and let the defendant Into a defense, 218. 

MOTOR VBHICL.BS. 

1. A defendant who kills a child while operating a motor vehicle 
In violation of the Act of June SO, 1919, Sees. 19 and 25, is guilty of 
involuntary manslaughter, 1S6. 

2. When two vehicles cross at Intersection of a public street, the 
driver on the left must give way, unless far enough In advance to 
afford reasonable time to clear the crossing and avoid a collision, 414. 

MUNICIPALITIB8. 

1. Officers and employees of a borough are prohibited under the 
Act of May 28, 1907, from being Interested in the sale or furnishing 
of supplies to the same, 287. 

2. Defective ordinances for paving are validated under the Act 
of May 8, 1919, 887. 

NBOUQBNCB. 

1. To recover damages because of the negligence or want of skill 
of a physician It must be shown in addition to such negligence or 
want of skill, that the injury resulted from such negligence and un- 
skiUfulness, 58. 

2. Where it is shown that the injury resulted from a cause other 
than the defendant's negligence, and which could not have been 
prevented by care or skillfulness of defendant, a non-suit is proper- 
ly entered, 68. 

8. In a suit for damages for personal injuries where defendant 
raised only one question of contributory negligence In the course of 
the trial. It Is too late in arguing for a new trial to raise the ques- 
tion of contributory negligence on other grounds, 114. 

4. Negligence on part of a landlord in permitting water to escape 
from one floor to another, after his attention has been called to de- 
fective plumbing, Is actionable and plaintiff is entitled to compen- 
sation for damage done to her merchandise, 866. 

NBQOTIABLE INSTRUMENTS. 

1. Where an endorsement of notes is made in favor of a third 
party, for the credit of plaintiffs account, plaintiff cannot recover 
by suit brought in Its own name, 170. 

2. Where the basis of liability was the accommodation endorse- 
ment on a note, and plaintiff's statement avers that the defendant 
In a suit on said note was an endorser subsequent to the plaintiff, 
there being however no allegation of an agreement among the en- 
dorsers as to their respective liability, the plaintiffs statement was 
held sufficient, 847. 

NEW TRIAL. SEE PRACTICE. 

1. A new trial will not be granted where there are questions of 
fact which have been adequately presented to the jury, 87. 
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2. Where the court refused to admit testimony in an action to 
determine the ownership of an automobile, on the ground of its 
variance with the pleading, a new trial will be refused, 837. 

8. When a new trial will not be granted where motion has not 
been made within the time required by rules of court, 363. 

NUISANCE. 

1. When cement and magnesite mills discharging smoke, ashes 

and dust are considered a nuisance and their operation restrained 

by injunction, 26. 
PARTITION. SEE DECEDENT'S ESTATES. 
PERPETUITIES. SEE WILLS. 
PRACTICE. 

1. Where testimony conflicts. Judgment non obstante veredicto 
cannot be entered, 37. 

2. There must be error appearing on the face of the record be- 
fore a motion in arrest of judgment will be considered, 37. 

3. In certiorari where a writ is issued by the Prothonotary, al- 
though no return day is designated in the praecipe, held valid, 91. 

4. Motion to strike off plaintifTs statement under Section 21, of 
the Practice Act of 1915, without alleging reasons on a petition and 
affidavit, is refused, 92. 

6. A continuance is a matter within the discretion of the court, 
131. 

6. Affidavit of defense must be speciflc, 189. 

7. A general appearance by defendant waives the service of a 
writ in an action of replevin, 842. 

8. When a Judgment will be opened where a defendant failed to 
flle an affidavit of defense within the time required, 344. 

9. When rule of court provides that a motion for a new trial be 
made in five days, and where no reason is alleged in the petition nor 
shown by depositions for delay oi cwo months, and no allegation of 
fraud, accident or mistake or of after discovered testimony, no new 
trial will be granted, 368. 

10. The Practice Act does not interdict the inclusion of a niun- 
ber of allegations in one paragraph but the inclusion of more than 
one material allegation in the same paragraph, 383. 

11. A written instrument is "attached" to the pleading within the 
meaning of the Practice Act, by incorporating a copy of it in the 
statement, or by annexing a copy of it by way of an exhibit, 883. 

12. One against whom a writ of foreign attachment issues, may 
be in court both as a defendant and garnishee, and such a writ will 
not be quashed for the reason that it cannot be determined from the 
writ whether he is defendant or garnishee, 384. 

13. The Practice Act of 1915 does not apply to actions for 
slander, 401. 

14. When the court will refuse to amend or reform a verdict into 
a speciflc sum where a jury flnds a verdict in favor of the plaintiff 
without naming any sum, 408. 

PUBLIC SERVICE COMPANIES. 

1. Where a company has secured a charter and a certiflcate of 
public convenience from the Public Service Commission, and a com- 
peting company has protested but failed to take an appeal from 
such a certiflcate, and the flrst company has begun operations in its 
territory, second company will be restrained from competing with 
it, 120. 
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RKAJL PROPBRTT. 

1. To substitute a new contract for an old one in the sale of real 
estate sufficient consideration must be shown, and where the vendor 
Is bound to convey a title free of encumbrances, a new promise to 
convey an encumbered title even though accompanied by an In- 
demnity. Is lacklnsr In mutuality. 61. 

2. The expense which a vendee Is put to In an honest effort to 
carry out the contract, may be recovered from the vendor upon her 
failure to convey real estate In accordance with the contract, 62. 

8. Ekiuity will not compel a wife to account for rents received 
from real estate, or require her to convey one-half Interest in said 
real estate to him, where he knew that the title had been placed In 
her name, and when the wife paid the taxes and the interest on the 

4. A prior unrecorded deed will carry a title against a subsequent 
recorded deed where the latter grantee had actual notice of the 
former deed. 109. 

5. In an action of ejectment for a strip of land Included In the 
plalntifTs deed, and plaintiff had notice that the strip was owned and 
in possession of the defendant, it is not error to admit in evidence as 
to what land was intended to be conveyed and that defendants were 
in possession when plaintiffs took title, 109. 

6. The critericm by which a Jury are to be governed in deter- 
mining whether the property is a permanent fixture to real estate or 
not, is the character of the fixture for permanency, and the intention 
to annex for permanent use at the time said fixtures were first put 
into the building, 229. 

7. The intention tliat is controlling In determining whether fix- 
tures put into a building are to be considered permanent or not Is 
not the secret intention dwelling in the mind of the plaintiff; but the 
intention wtiich fiows, apparent to all from the character of the fix- 
tures for permanency, their manifest relation to the realty and the 
visible effect of their severance therefrom, 229. 

REPLEVIN. 

1. In an action of replevin, a general appearance by defendant 
waives the service of the writ, 842. 

ROADS AND BRIDQE8. 

1. County Commissioners have authority to temporarily close 
inter-county bridges for the purpose of making necessary repairs, 43. 

2. Authorities in charge of the highways need not obtain per- 
mission of the Public Service Commission to close them temporarily 
to make necessary repairs, 43. 

SALES. 

1. When an order for the purchase of goods delivered to a so- 
licitor may be revoked by timely notice to the solicitor so long as 
the offer remains with him and not communicated to his principal, 
188. 

2. Beneficiaries of the Bulk Sales Act are the existing creditors 
at date of transfer, an attachment is not effective to avoid a bulk 
sales act made by defendant of stock and fixtures of a business, 
where the debt is a claim for damages for breach of an executory 
contract for future deliveries of merchandise, which had not been 
made at the time of the transfer, 265. 
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SLANDER. 

1. When a verdict against husband and wife will be sustained in 
an action for slander, where evidence showed that the slanderous 
words were spoken by the wife in the presence of the husband, 251. 

2. A plaintilTs statement of claim in slander must contain an 
innuendo. It is the duty of the plaintiif to aver the meaning in 
which he conceives the words spoken, 401. 

SOLDIERS, DISABLED. SEE WORKMEN'S COMPENSATION. 
SUMMARY CONVICTION. 

1. A sunmiary conviction ends the case where there is a volun- 
tary payment of the fine imposed, though under protest, and where 
there is no compulsion in inducing: that payment by force of pro- 
cess available for instant seizure of person or property, 198. 

2. When the record of a summary conviction does not contain 
the substance of the testimony, it is defective and the judgment will 
be reversed, 838. 

SURETY. 

1. When an agreement of surety entered into by defendants with 
plaintiif promising to pay all bills which a third party contracted 
with the plaintiffs, is not released by a subsequent agreement made 
by the creditors of said third party and Joined in by the plaintiffs 
and said sureties, 177. 

VERDICT. 

1. When a verdict of $10,000 is not considered excessive for future 
suffering and inconvenience and the present worth of future loss of 
earning power caused by the loss of an arm, 114. 

2. The court will refuse to reform or amend a verdict for the 
plaintiff, where no sum is given by the jury, on the allegation that 
there was no dispute as to the amount of damages, 408. 

WEAK-MINDED PERSON. 

1. Where a person has accumulated and taken care of money, 
and it does not appear that he has squandered it or become less 
careful of it than during the past, a petition to have him declared 
a weak-minded person will be dismissed, 380. 

WILLS. 

1. Where a trust is created in favor of a daughter ahd providing 
that the trust might be ended upon her becoming "widowed through 
the death of her present husband,'* such a trust is not terminated 
when the daughter secures a divorce from her husband, 53. 

2. When a will is signed by the testator on the left side of the 
paper under a printed attestation clause and nothing else appears 
thereafter except witnesses' signatures, it is sufficient, 102. 

8. A direction in a will to sell a property and create a dower 
to run for one hundred years, then to be divided among nearest 
relatives, interest on dower to be used for tombstones, violates 
the rule of law against perpetuities, and the act regulating trusts 
and accumulations, 157. 

4. An executor in a will does not act as trustee by virtue of be- 
ing named as executor, where testator bequeaths an estate to a 
widow for life and thereafter to a son, and then provides that "he 
place the same in trust for same," 274. 

5. When a testatrix appreciates In a general way who her re- 
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lations are and what property she i>os8e8sea and shows an under- 
standing of the disposition she desires made of it. she has testa- 
mentary capacity, 278. 
WOMEN'S SUFFRAQE. 

1. The word "male" as a limitation upon the ri^ht to vote is 
stricken out of the constitution of the state by the adoption of the 
Nineteenth Amendment to the Constitution of the United States, 
and all the women of the state possesslnfir the necessary constitu- 
tional qualifications can qualify under existing laws, to exercise the 
riffht of suffrage, 65. 

WONBR UQUOR UCENSE ACT. 

1. The legislature cannot delegate its power to make a law and 
no act of executive administration can be delegated to any body or 
agency outside of the state, 87 S. 

2. The legislature turned over to the United States legislative 
powers under the provision of the first section of the said Woner 
Ldcense Act, and as a sequence empowered the Federal Courts to 
interpret what kind of liquors may be sold under its license system. 
The first section of the said act is declared unconstitutional and 
void. 878. 

WORKMEN'S COMPENSATION. 

1. When a personal representative of a deceased defendant can- 
not be substituted for the said defendant as claimant, 11. 

2. Disabled soldiers and sailors, placed In industrial plants by 
the Federal Board for Vocational Education, come under the pro- 
visions of the Workmen's Compensation Act, if injured while at 
work in such plants, 69. 

8. Where a claimant signed a final receipt being unaware at the 
time of the nature of the same, it will be set aside on the ground 
of mistake, 71. 

4. When compensation agreement will be modified for the loss of 
claimant's leg, 71. 

6. An award for total disability, unappealed from for a long 
period, cannot be modified or terminated on petition without show- 
ing substantial change in the claimant's physical condition since the 
original award, by assuming that the injury should have been dif- 
ferently classified, 811. 

6. Where a final receipt is given and the condition of the claim- 
ant changes the Workmen's Compensation Board may go behind 
the agreement and consider the case on its merits, 815. 

7. The amending act of June 26, Idlis did not reenact the old law 
as to contributory negligence, nor deprive an employee of compen- 
sation, because he did not follow all the directions of the physicians 
deputed to look after him, 816. 

8. Inhalation of poisonous fiunes is an accidental injury and, 
when It leads to tuberculosis causing total disability, claimant is 
entitled to compensation, 820. 

9. Death due to paralysis is only compensable when the breaking 
of an artery In the brain Is due to some accident in the course of 
one's employment, and such accident must be supported by com- 
petent evidence, 389. 
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